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United States Court of Appeals for the 

District of Columbia 

.. . 

No. 6547. 

Capital Transit Company, a Body Corporate, Appellant, 

i 

vs. 

Robert J. Hoage, etc. ! 


a Supreme Court of the District of Columbia^ 

Equity. 

No. 58411. 

Capital Transit Company, a Body Corporate, Plaintiff, 

vs. 

Robert J. Hoage, Deputy United States Employees’ Com¬ 
pensation Commissioner for the District of Cblumbia, 
Defendant. 

United States op America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovefentitled 
cause, to wit: 
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CAPITAL TRANSIT COMPANY VS. 


1 In the Supreme Court of the District of Columbia, 

Holding Equity Court. 

Equity. 

No. 58411. 

Capital Transit Company, a Body Corporate, Plaintiff, 

vs. 

Robert J. Hoage, Deputy United States Employees’ Com¬ 
pensation Commissioner for the District of Columbia, 
Defendant. 


Bill for Review of Award. 

Filed March 1,1935. 

To the Honorable Justices of the Supreme Court of the Dis¬ 
trict of Columbia, holding a Court of Equity: 

The Bill of Complaint of the Capital Transit Company, 
a body corporate, respectfully shows to the Court: 

I. 

That the plaintiff is a corporation organized and existing 
under and by virtue of the laws of the District of Columbia, 
and files this Bill in its own right. 

II. 

That the defendant, Robert J. Hoage, is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued as Deputy United States Employees’ Compen¬ 
sation Commissioner for the District of Columbia. 

III. 

That heretofore, to wit, on the 27th day of September, 
1934, one John S. Parrott, a resident of the District of 
Columbia, was employed by the plaintiff as an electrical 
repair man, and that the nature and extent of his employ¬ 
ment was to Repair control cylinders, armatures, and 
2 other electrical equipment, in the shop of the plain¬ 
tiff, said equipment and appliances being discon- 
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nected and out of use, and carrying no electric current dur¬ 
ing the course of said repairs; that the said Joh4 S. Par¬ 
rott had no duties to perform whatever with reference to 
the testing of any equipment and appliances affter said 
repairs had been completed by him, and had no duties to 
perform requiring the use or operation by him of any elec¬ 
trical machinery, wires, cables, or other equipment oper¬ 
ated by or carrying live currents of electricity; that the said 
John S. Parrott had, in fact, been specifically instructed 
and admonished by the plaintiff’s foreman under whose sole 
supervision and direction his said duties were performed 
not to make any tests and not to use or operate ahy equip¬ 
ment, machinery, or appliances carrying or operated by live 
currents of electricity, but to confine himself to tljie repair 
of the aforesaid so-called “dead” equipment aijd appli¬ 
ances; that, nevertheless, on the day aforesaid, the said 
John S. Parrott left the work bench at which he had been 
assigned to work, ceased to perform the duties he was em¬ 
ployed to perform, and in wilful disobedience of tljie afore¬ 
said instructions of the plaintiff’s foreman, attempted to 
use and operate a certain electrical machine, known as a 
portable testing machine, which said machine was ^hen and 
there operated by, and carried in its several part^, a dan¬ 
gerous current of electricity, and in so attempting to use 
and operate said machine the said John S. Parrott grasped 
a portion of said machine charged with a current of high- 
voltage electricity, which passed through his body) causing 
his instant death by electrocution. 

IV. 

That under Section 32 of the “Longshoreman’s and 
Harbor Workers’ Compensation Act”, approved 'March 4, 
1927, (44 Stats. 1424) being an act to provide compensation 
for disability or death resulting from injuiV to em- 
3 ployees and by an Act of Congress, approved May 
17, 1928, (45 Stats. 600) made applicable (with cer¬ 
tain modifications) to an employee of an employer carry¬ 
ing on any employment in the District of Columbia, the 
plaintiff, Capital Transit Company, became duly qualified 
and is known as a self-insurer. 

V. 

That in due time after the death of the said Johh S. Par¬ 
rott, one Elizabeth Parrott, surviving widow of! said de- 
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ceased, filed in the office of the defendant a claim for com¬ 
pensation on behalf of herself and her two minor children, 
John Samuel Parrott, born July 1, 1927, and Patricia Ann 
Parrott, born May 4, 1932, and the plaintiff filed its answer 
thereto controverting said claim for compensation by deny¬ 
ing that at the time of the death of the said John S. Par¬ 
rott he was engaged in the performance of duties which he 
was employed to perform or that his said death arose out 
of and in the course of his said employment, and averring, 
to the contrary, that said employee came to his death while 
engaged in the performance of an act which he was not 
employed to perform and in direct and wilful disobedience 
of the positive instructions of the plaintiff. 

VI. 

That thereafter a formal hearing was had before the de¬ 
fendant, and it was established by the uncontradicted testi¬ 
mony of witnesses called by the plaintiff that the said John 
S. Parrott had been employed by the plaintiff as an elec¬ 
trical repair man; that the duties of his employment were 
those hereinbefore set forth and alleged; that his said duties 
did not require him to test equipment and appliances re¬ 
paired by him, or to use or operate any electrical machin¬ 
ery or equipment carrying or operated by live currents of 
electricity, including the said portable testing ma- 
4 chine; that he was specifically instructed and warned 
by the plaintiff not to use or operate any so-called 
“live” equipment or appliance, including said portable 
testing machine; that the said John S. Parrott did there¬ 
after, to wit, on the 27th day of September, 1934, depart 
from and cease to perform the duties of his said employ¬ 
ment and in wilful disobedience of the plaintiff’s instruc¬ 
tions aforesaid, and going entirely without the scope of his 
employment, did attempt to use and operate said portable 
testing machine, and in so doing grasped a portion of said 
machine charged with a dangerous current of electricity, 
causing his death by electrocution as aforesaid. The plain¬ 
tiff attaches hereto a complete transcript and record of said 
proceedings before said defendant, marked “Plaintiff’s Ex¬ 
hibit A” and prays that the same may be read and taken 
as a part of this Bill of Complaint. 
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That upon consideration of the aforesaid uncontrMicted 
testimony of the plaintiff’s said witnesses (no witnesses 
having been called by the said claimant) it became and was 
the duty of the defendant, in accordance with the,law in 
such cases made and provided, to deny said claim f<j>r com¬ 
pensation. 

VIII. 

That, nevertheless, on the 30th day of January, 1935, 
the defendant, as Deputy Commissioner aforesaid, made 
and filed his compensation order in and by which h^ made 
a finidng of fact that the death of the said John S. Iparrott 
arose out of and in the course of his employment byl plain¬ 
tiff, and made an award requiring the plaintiff to jpay to 
the said claimant, Elizabeth Parrott, in her own bejialf as 
surviving widow, compensation at the rate of $6.p6 per 
week, and as natural guardian for the said two minor chil¬ 
dren, John Samuel Parrott and Patricia Ann Parrott, com¬ 
pensation at the rate of $1.73 each per week, braking 
5 the total amount of compensation $9.52 per week; 

to pay accrued compensation from September 28, 
1934, to January 31, 1935, inclusive, a period of 18 [weeks, 
at the rate of $9.52 per week, amounting to $171.36, pay¬ 
able forthwith; and to continue to pay compensation to the 
said Elizabeth Parrott, beginning February 1, 1935, at the 
rate of $9.52 per week, payable every two weeki until 
further order of said defendant; and to pay to said claim¬ 
ant, as reimbursement for burial services, the sum of 
$200.00. That the said compensation order, findings pf fact 
and award of the defendant are attached hereto, iarked 
“Plaintiff’s Exhibit B,” and prayed to be read and taken 
as a part of this Bill of Complaint. 

IX. 

That said plaintiff respectfully shows the Court that 
said compensation order and award is not in accordance 
with, but is contrary to law, in that the said defendant 
awarded compensation for a death which did not arise out 
of and in the course of the employment of the sdid de¬ 
ceased employee, John S. Parrott, after uncontradictpd evi¬ 
dence adduced at the hearing before the defendant not only 
established that the death of said employee did noi arise 
2—6o4 (a 
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out of and in the course of his employment, but affirma¬ 
tively established! that the said death resulted from an act 
of said employee which had no connection whatsoever with 
his employment and the duties thereof. And the plaintiff 
further says that irreparable loss and damage will result 
to it unless the Court stays the payments under said award 
and compensation order aforesaid pending final decision 
of this cause, for the reason that the plaintiff is informed 
and believes and so believing avers that the parties to 
whom payment under said award is required to be made 
are not financially responsible and that plaintiff could not 
recover back from said parties the payments made 
6 in the event that this Court should set aside said 
award. 

Wherefore, the premises considered, the plaintiff prays: 

1. That the United States Writ of Subpoena issue against 
the defendant, requiring him, by a day certain to be named 
therein, to appear herein and answer the exigencies of this 
bill of complaint. 

2. That an injunction issue pendente lite and perman¬ 
ently, restraining the enforcement of said award and re¬ 
quiring the defendant to vacate and set the same aside. 

3. That the payment of said award be stayed pending 
final decision herein. 

4. For such other and further relief as the nature of the 
case may require and to this Honorable Court seems meet 
and proper. 

CAPITAL TRANSIT COMPANY, 
By J. E. HEBERLE, 

Vice-President. 

G. THOMAS DUNLOP, 

H. M. KEYSER, 

BOWEN & KELLY, 

R. SIDNEY JOHNSON, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

H. M. Keyser, being first duly sworn according to law, 
on his oath deposes and says: That he is Manager Claim 
Dept, of the plaintiff in the above-entitled cause, and is 
authorized to make this affidavit for and on its behalf, and 
that he does make this affidavit for and on behalf of said 
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plaintiff; that he has read the foregoing Bill of Coniplaint, 
and knows the contents thereof; that the matters ^herein 
stated as of his personal knowledge are true, and 
7 those stated upon information and belief he believes 
to be true. 

H. M. KEY^ER. 

Subscribed and sworn to before me this 1st day of fMarch, 
A. D. 1935. 

JOHN FLEMING, 

[seal.] Notary Public in and for 

the District of Colurfibia. 
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Plaintiff’s Exhibit A. 


United States Employees ’ Compensation Commission for 

the District of Columbia. 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

No. 89-189. 

Elizabeth Parrott, Claimant, 

vs. 

Capital Transit Company, Employer, Self-Insufer. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, at Washington, D. 
C., on the 18th day of January, 1935, at 10 o’clock aj m. 

Appearances: 

Miss Elizabeth Parrott, the claimant in person. 

Harry M. Keyser, Esquire, and 
R. Sidney Johnson, Esquire, on behalf of the respojndent. 

9 The Deputy Commissioner: This is the c^se of 

Elizabeth Parrott, the claimant, alleged surviving 
wife of John S. Parrott, who was injured while in the em¬ 
ploy of the Capital Transit Company at 2411 P Street, 
address of the shop, on September 27, 1934, and resulting 
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in his immediate death from electrocution, against the Cap¬ 
ital Transit Company, the employer, a self-insurer. 

The parties present are: 

Elizabeth Parrott, the claimant, appearing in person. 
You have no legal representation, have you? 

The Claimant: No. 

The Deputy Commissioner: What witnesses have you, 
Mrs. Parrott? Is anyone here looking after her interests? 

Mr. Willey: Myi name is H. B. Willey. I was down at the 
informal hearing. I am an attorney, but I am not repre¬ 
senting her. 

The Deputy Commissioner: What other witnesses are 
there to testifv on her behalf? 

Mr. Willey: None. 

The Deputy Commissioner: Representing the respondent 
is Mr. Harry M. Kevser and Mr. R. Sidney Johnson. What 
witnesses have vou, Mr. Johnson? 

Mr. Keyser: We have Mr. Henry Louis Erb, Mr. Higgs, 
Mr. Blaikelock, and Mr. Marsden. 

The Deputy Commissioner: Have you any other wit¬ 
nesses? 

10 Mr. Keyser: That is all, Mr. Hoage. 

The Deputy Commissioner: Is Mr. Higgs here? 

Mr. Higgs: Yes. 

The Deputy Commissioner: Mr. Blaikelock? 

Mr. Blaikelock: Yes. 

The Deputy Commissioner: And Mr. Marsden? 

Mr. Marsden: Yes, sir. 

The Deputy Commissioner: Which one of you two is go¬ 
ing to take care of the case? 

Mr. Keyser: I will. 

The Deputy Commissioner: Mr. Keyser, you are repre¬ 
senting the respondent. Will you admit that the Capital 
Transit Company, as the employer, was subject to the pro¬ 
visions of the Act at the time of the injury? 

Mr. Keyser: Yes, sir. 

The Deputy Commissioner: Will you admit that the em¬ 
ployee, John S. Parrott, was in the employ of and render¬ 
ing services for the employer on September 27, 1934? 

Mr. Keyser: Yes, sir. 

The Deputy Commissioner: And that the employer had 
due notice of an injury? 

Mr. Keyser: That is right. 
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The Deputy Commissioner: Will you admit tin 
from electrocution on the date alleged, September 
Mr. Keyser: Yes, sir. 

11 The Deputy Commissioner: And that the whges of 
the employee was $18 a week, working six diys? 

Mr. Keyser: Yes. 

The Deputy Commissioner: Are there any stipulations 
of fact that we can read into the record, so we cpn save 
a lot of time in taking testimony? 

Mr. Keyser: Well, you can read, if you care to, the terms 
of the original stipulation taken at the informal confer¬ 
ence. 

The Deputy Commissioner: Then you will supplement 
it with other testimony? 

Mr. Keyser: You can read this into the record. 

The Deputy Commissioner: I will read it, and will you 
correct anything as I go along? 

Mr. Keyser: Yes, sir. Start, if you will, on th<p third 
paragraph, “It is admitted,’’ and so forth. I thipk that 
contains the meat of the thing. 

The Deputy Commissioner: Yes. The rest of ill is al¬ 
ready set up as I read it. 

I had better put into the record the claim that whs filed. 

Claim was filed bv the claimant in this case, dated Oc- 
tober 23, 1934, and filed in the office of the Deputy Commis¬ 
sioner on October 24, 1934, signed by Elizabeth I^arrott, 
alleged to be the surviving wife of the deceased employee, 
and filing claim on her own behalf and in behalf of John 
S. Parrott, who was born in July 1927, and Patricia 

12 Ann Parrott, who was born on May 4, 1932, as sur¬ 
viving children of the deceased employee. 

Mr. Keyser, will you admit that the claimant is t|ie sur¬ 
viving wife of the deceased employee; that is, within the 
meaning of the Act? 

Mr. Keyser: Yes. 

The Deputy Commissioner: And that the children that 
are referred to above are the surviving children? 

Mr. Keyser: Yes. 

The Deputy Commissioner: Will you admit that the bur¬ 
ial expense was in excess of $200? 

Mr. Keyser: Yes, sir. 

The Deputy Commissioner: Then what is the question 
that is to be proved? 


t he died 
27, 1934? 
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Mr. Keyser: The question to be proven by the claimant 
is that the deceased at the time of his death was working 
within the scope of his employment. 

The Deputy Commissioner: You are denying that the 
injury arose out of the employment? 

Mr. Keyser: Yes, sir. 

The Deputy Commissioner: You are admitting that it 
occurred within the hours of his employment? 

Mr. Keyser: Within the hours, but he was performing 
work that he was not paid to do. 

The Deputy Commissioner: Your denial is that it did not 
arise out of the employment? 

13 Mr. Keyser: That is right. 

The Deputy Commissioner: Are you alleging that 
his death was due to willful intent? Are you making any 
allegation of that kind? 

Mr. Keyser: None whatever. 

The Deputy Commissioner: You are admitting that the 
injury occurred on the premises and during the working 
hours? 

Mr. Keyser: That is correct. 

The Deputy Commissioner: The stipulations as drawn 
at an informal conference will be read as follows, and any 
corrections which might be made by either party of interest 
shall be recognized at this time: 

“It is admitted that John S. Parrott who was above 
referred to and who will be hereinafter referred to as 
‘employee’ sustained an injury while employed as an elec¬ 
trical repair man, and that on said date he died instantly 
as a result of being electrocuted.” 

The wages have been admitted; I do not need to go over 
that. 

“It will be further admitted that Mr. Parrott, or the 
‘employee’ had been in the employ of the said company 
for eleven years, and that he had been working in a dif¬ 
ferent capacity up until February 1, 1934; that he was 
transferred from the office work in which he had been en¬ 
gaged to the motor armature repair division on or about 
February 1, 1934. On February 28, 1934, he was 

14 transferred to the garage as a helper. On May 30, 
he was transferred to the truck shop at Benning 

yard, Benning, D. C., as a laborer breaking up cars there 
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and was carried on the truck shop pay roll. He wajs trans¬ 
ferred to the carpenter shop on August 1, 1934, ^nd the 
day before this accident occurred, he was transferred to 
the motor armature repair shop again. He had been work¬ 
ing here one full day and part of the second day before 
he suffered injury described above.’’ 

We will leave the next two paragraphs out. 

“That on the date above mentioned, the employee above 
named was found electrocuted by reason of coiping in 
contact with the electric currents from a portable testing 
machine; that said testing electrical machine was Used for 
testing the electric current and electric apparatus ind was 
constructed ’ ’- 

We will leave out, “and was constructed.” 

‘ ‘ That it was sitting in the shop where the employee was 
working; that the main current was controlled by ^ switch 
on another testing machine;”—That is not true. Was it! 
It was the switch on the same testing machine! 

Mr. Keyser: I don’t know. I can find it out right here. 

Was it! 

Mr. Erb: On the same machine. 

The Deputy Commissioner: I will change it to, “on 
15 the testing machine; that when the said current was 
turned on, there were indicators or control levers 
which might be set to control the current in said testing 
machine from 250 to 5000”- 

Mr. Keyser (interposing): “3000 or 5000.” 

The Deputy Commissioner: “That the current <^ould be 
regulated by such levers and that when the current was 
in the machine a danger signal indicated the presence of 
such current by a red light on the top of the testing ap¬ 
paratus ; that there was in addition thereto, control s witches 
(one is a switch, and the other is an automatic Switch), 
going in the said machine and through the indicators as 
above referred to; that the first switch is turned oij throw¬ 
ing the current into the machine; that the second switch 
which is called the automatic switch is thrown int|o place 
and the testing machine is then ready for use; thit there 
are two leads coming from the opposite end of the| testing 
machine, a positive and a negative line; that tljey are 
extension wires which are insulated leading from jhe said 
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testing machine to handles which are properly insulated 
which the operators take a hold of to protect them from ex¬ 
posure to the current; that said handles are found, 8 inches 
long, and approximately l 1 /* inches in diameter; that on 
the end of said handle is a circular extension, turned as 
a part of the handle 5 inches in diameter to protect the 
hands from coming in contact with the exposed wires which 
are used for the purpose of testing electric current 

16 in apparatus on which it may be used; that the ex¬ 
posed wires carry the amount of current indicated 

going to the testing machine and when an operator attempts 
to make use of said testing apparatus he takes one of the 
handles in each hand with the exposed wire extending, 
makes the contact on positive and negative poles by mak¬ 
ing the contact by hand and that when the contact is so 
made, if the current is properly flowing into the machine, 
the automatic switch disengages the red light indicating 
current, and danger, and the current is stopped at the 
automatic switch; that when the machine is not in operation 
the handles referred to above are lying on top of the cabinet 
or machine, and that adjacent thereto are a pair of insulated 
gloves, rubber-lined with canvas covering to be used by 
operators as an additional guarantee against contact with 
electric current and acts as an insulation. ’ ’ 

I think I had better put in that other paragraph. 

“ On examination of the body after death it was found 
that the employee had burns on both hands indicating that 
the electric current had gone through the body and his 
death was caused by electrocution; that the indicator on 
the testing machine at the time was set at 1500 volts; that 
on the end of the handles are the exposed wires as referred 
to above which are extended approximately three inches 
beyond the end of the handles and on the end a circle made 
from the copper wire through which the current can pass 
readily; that on examination of the hands of the 

17 employee, burns were found on each hand indicating 
that there had been a connection through this par¬ 
ticular part of the instrument into the body of the em¬ 
ployee.” 

I am going to let you put the testimony in the record. 

Mr. Keyser: Wait a moment, Mr. Hoage. Go right down 
a little bit farther on that page. 
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The Deputy Commissioner: That is the end of my page. 

Mr. Keyser: The certificate of death was furnished. Do 
you want to put that in there ? 

The Deputy Commissioner: I can make the statement: 

“That a certificate of death was furnished the office by 
the Health Department of the District of Columbia.’’ 

The cause of the death is as follows: “Accidental.! Elec¬ 
trocution. Picked up the wrong ends of electrodes <j)f test¬ 
ing machine set at 1500 volts in car barns, 2411 P fetreet, 
Northwest.” 

Are there any questions that you want to ask the claim¬ 
ant in the case? I think that all the questions ha\ J e been 
admitted with relation to her claim, except the cduse of 
death that you probably want to ask somebody else about. 

Mr. Keyser: I don’t at this time want to ask Mr$. Par¬ 
rott any questions at all. I would like to put Mr. }3rb on 
the stand. 

Thereupon Henry Louis Erb was called as a witness for 
and on behalf of the respondent, and, having been 
18 previously duly sworn by the Deputy Commissioner, 
as is above indicated, assumed the witness stand and, 
upon examination, testified as follows: 

By the Deputy Commissioner: 

Q. Give your full name and address, Mr. Erb. A. Henry 
Louis Erb. 

Direct examination. 

By Mr. Keyser: 

Q. Your name is Mr. Erb? A. Henry Louis Er|); yes, 
sir. 

Q. What is your position with the Capital Transit Com¬ 
pany? A. Electrical foreman. 

Q. You knew the deceased, Mr. Parrott? A. Yes, sir. 

Q. He had wrorked under your supervision before, had 
he not? A. Yes, sir. 

Q. Was he familiar with the machine he was wording on 
at the time he was killed? A. Well, I didn’t know that he 
worked on the machine before—that he had ever ivorked 

3—6547# 
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on that machine before. I never gave him instructions to 
work on that machine. 

Q. At any time? A. At any time; no, sir. 

19 Q. At the time of his death how long had he been 
working for you? A. At the time of his death? 

Q. Yes. A. A day and a half. 

Q. A day and a half. I believe he had had several acci¬ 
dents? A. I think he had several, but not in the shop, as 
I know of. 

Q. What instructions, if any, did you give him concerning 
the use of this appliance and any other electrical equip¬ 
ment? 

The Deputy Commissioner: First this appliance. 

The Witness: On that one appliance where he got hurt 
I gave him no instructions—that is, as far as that machine 
is concerned, but I covered it by a statement. I told him 
he was not to make any tests whatsoever, which I thought 
covered any testing machines we had in the shop. 

By Mr. Keyser: 

Q. And you say intended to cover that one? A. Yes, sir. 

Q. What was Mr. Parrott’s specific duty when he came 
to you the last time? A. You mean before he came to me? 

Q. No; when he came back to work for you this 

20 day and a half. A. His duties were to work on 
an electric repair bench, such as heaters, brush hold¬ 
ers— 


By the Deputy Commissioner: 

Q. (Interposing) Such as what? A. Heaters, brush hold¬ 
ers, circuit breakers. 

By Mr. Keyser: 

Q. And I understand, that is so-called dead stuff. A. It 
is dead, yes, sir. 

Q. And you instructed him not to work on anything alive ? 
A. Yes, sir. 

Q. Why did you so instruct him? A. Well, due to the 
fact that I had known that he had had several accidents— 
two or three accidents on the outside—and I thought that 
our department was running along so nicely, we had no 
accidents- 


ROBERT J. HOAGE, ET AL. 


15 


Q. (Interposing) Don’t talk too fast. A. I thought I 
would make it clear that there was a chance of an Occident 
in that department, so I told him not to make any tests or 
work on anything alive. 

v O 

Q. So that if he was working on anything alive jhe was 
not doing work which he was employed to do; is that cor¬ 
rect? A. No, sir. I 

Q. Where was this apparatus located? A. This ma¬ 
chine? 

21 Q. Yes, sir. A. I should guess about fronj where 
he was working, I would say about a hundred feet. 

By the Deputy Commissioner: 


Q. On the same floor? A. From his bench. 


By Mr. Keyser: 

Q. On the same floor? A. Yes, sir, on the same floor. 

Q. So he would have to walk approximately ^bout a 
hundred feet in order to get to that machine? A. yes, sir. 

Q. Just say, if you will, what you told Mr. Parrott when 
he came to work for you this last time with respect to live 
apparatus ? A. Mr. Parrott came to me I think on a Wednes¬ 
day morning—I was told the day before that, that Par¬ 
rott would be turned over to me on Wednesday morning. 
It was about twenty minutes after seven on a Wednesday 
morning, and Mr. Parrott was standing at a wated cooler, 
getting a drink of water. As I walked over toward him 
he said, “I am in your department this morning. 1’ 

I said, “So I understand.” So I said, “Now, Parrott, 
you have had quite a few accidents, and our department 
seems to run along very nicely without accidents, and I 
don’t want you to handle anything alive or make any tests, 
or so far as even turning on the lights.” 

22 Q. Now, explain what you mean by “turfling on 
lights”? What kind of switch do you have? A. In 
the shop we don’t have the switch like we have in tlie home 
buildings. We have a two-knife blade switch. Yqu have 
to reach in and pull it out or push it up, which is Exposed 
to the hand, if you wish to put your hand near the! switch. 
Those switches control the lights of the shop. 

Q. Now, proceed. A. So Mr. Parrott turned away from 
me and he says to me, he says, “All right,” and I said turn¬ 
ing back, “Now, I mean what I say; I am not jloking,” 
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and I left Mr. Parrott, and Mr. Parrott proceeded upstairs 
to the bench where he was supposed to work. 

Q. Mr. Erb, of the work that Mr. Parrott was doing— 
that you assigned him to do—just bear that in mind a mo¬ 
ment—did it or did it not require any tests on this test¬ 
ing machine? A. It required no tests for him to make on 
that machine or any tests at all, as far as he was concerned, 
on that line of work. 

Q. You were perfectly clear, were you not, in your mind 
as to giving directions to Mr. Parrott of not working on 
this machine? A. Yes, sir. 

Q. You think that Mr. Parrott thoroughly under- 

23 stood that or not? A. I am sure that he did. 

The Deputy Commissioner: I think that is a conclusion 
of his own. We have nobody to show that he did fully 
understand. It may have been perfectly clear in his own 
mind that he made it clear. 

Strike out the question and answer, please. 

By Mr. Keyser: 

Q. You did not witness the accident, of course? A. No 
sir. 

Q. Do you know anybody who did? A. I don’t think, as 
far as I can learn, anybody actually witnessed the accident. 

Q. Did you see Mr. Parrott afterwards? A. I saw him 
after the accident happened, yes, sir. 

Q. What evidences were presented there that he was 
electrocuted? 

The Deputy Commissioner: I think the description is ad¬ 
mitted. I would like to have you find out if he knows ap¬ 
parently what he was doing at the time, from anything of 
his knowledge. 

Mr. Keyser: Ask him that question. 

The Deputy Commissioner: I want to wait until you are 
through. 

Mr. Keyser: I am through; go ahead. 

Examination in chief. 

24 By the Deputy Commissioner: 

Q. Do you have any circumstantial evidence or any evi¬ 
dence that would lead you to an opinion as to what he was 
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doing at the time he was electrocuted? A. No, I haven’t. 

Q. Was there any apparatus such as he might have been 
working upon that was found around the testing ipachine? 
A. There was an apparatus laying on the testing paachine 
that we usually work on, on that bench—a part of the ap¬ 
paratus that we work on. 

Q. What was it? A. A control cylinder. j 

Q. Was he working on the control cylinder part of the 
time? A. He was working on the control cylinder;part of 
the time, yes, sir. 

Q. Just what is a control cylinder? A. A control Cylinder 
is that part of the car which operates the motor. It is a 
long cylinder and has different sections in it. As the motor- 
man speeds his car up each one of these sections ^ngages 
and gradually passes on to the motor and acceleration. 

Q. That is a control apparatus to keep from blowing out 
from flowing in your current too suddenly? A. Yes, sir. 

Q. Is that a solid cylinder or- A. (Inter- 

25 posing) There is no wires on it; they are solid thread 
and with contact plates screwed to them. 

Q. Those contact plates are built for size, according to 
the amount of current they carry? A. Yes, sir; according 
to the size of the current. 

Q. They are things that control the resistance? jA. Yes, 
sir. 

Q. So that when you turn it on gradually it gbes into 
a higher current? A. Yes, sir. 

Q. It goes on gradually? A. Yes, sir. 

Q. Do you ever have to test those to find out whether the 
connections are properly made through each one of the sec¬ 
tions? A. Yes, sir, we have to test them. 

Q. That is necessary if you are working on thenji? You 
want to know if all of the sections are properly connected 
so that the current will pass through? A. That i$ on the 
last stage of the cylinder. 

Q. It is necessary to know it? A. It is necessary to 
know it. 

Q. Just what was he doing on the controls? A. Screw¬ 
ing those brass plates. 

Q. If he was screwing those plates on it, might 

26 there be some doubt about the contacts being com¬ 
plete? A. It was just absolutely dead. It ^vas just 
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a piece of brass with a shaft on them. These come from 
the manufacturers with holes on them, almost like a cone. 

Q. When you would put the plates on before installing 
them vou would have them tested out? A. We do that. 
We have a man who does that alone. The man who works 
on that as a helper does not do the testing. There is one 
man on the bench who does the testing. 

Q. Was he working with Mr. Parrott at the time? A. He 
was the helper. 

Q. Who was the man? A. Mr. Marsden, sitting right 
there (indicating). 

Q. Do you know whether Mr. Parrott had been using 
the testing machine at any time? A. I was never informed 
that he had been. 

Q. You did not know that he had used it? A. I don’t 
know that he had ever used it; I never saw him. 

Q. Were there any posted signs forbidding people to 
use it if they were in the shop? A. No, there are no signs 
to specify who should use it. 

Q. The only information would be instructions given by 
you the morning he went to work? A. Yes, sir. 

27 Q. That was how long before this occurred? A. 

That was—he worked a day and a half. That wras 
the first morning he went to work the second time in my 
department. 

Q. Had he worked on electrical apparatus before? A. 
He had worked on that bench before, on the same work, 
the repair work. 

Q. He knew how to test the apparatus? A. I would not 
sav he knew how; I never authorized him. 

Q. You do not know whether he knew how? A. I never 
authorized him. 

Q. Your testimony is based upon the fact that you never 
instructed or authorized him? A. No, sir, I never au¬ 
thorized him to make any tests. 

Q. I notice that you have said that you instructed him 
not to even turn on the lights? A. Yes, sir. 

Q. Why? A. Well, there was just a thought that I 
thought that he had quite a few accidents and I thought 
probably- 

Q. (Interposing) You explained the blade switch, and 
if he put his hand in he might come in contact with the 
voltage? A. It is not heavy; it is 110—ordinary house 
lights. 
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Q. Is that dangerous? A. No, sir. 

28 Q. You do not have a safety switch? A. There 
is a safety switch on the main light. 

Q. You do not use a box switch. A. There is. 

Q. There is a danger of coming into contact if it is ex¬ 
posed? A. The switch is insulated on that. j 

Q. Was the instructions that you gave to your employees 
largely because of the safety organization in yor^r shop? 
A. Yes, sir. 

Q. Do you have bulletin boards posted in your regula¬ 
tions? A. Yes, sir. j 

Q. Did you have bulletin boards with reference to use of 
electrical apparatus? A. There is a safety bulletin. It 
does not specify any special apparatus. 

Q. So the person might not quite understand just which 
ones he was to leave alone? A. It takes it in general. 

Q. When he gets through with these controls what does 
he do with them? A. Pie leaves them on the bench and Mr. 
Marsden takes final inspection. 

Q. His particular business is to put the new plates on? 
I suppose you have to put the new plates on as they 

29 come from the manufacturer? A. Yes, sir. 

Q. Does it require cleaning to see that the contacts 
are perfectly clear? A. These contacts come right out of 
stock; they are perfectly clean; they are brand n^w ones. 

Q. Might the connections be corroded? A. There is no 
connection. It is bolted on the brass. It is turned and 
milled; it is absolutely a perfect fit. 

Q. It is insulated so that they can’t cross current? A. 
Yes, sir. 

! 

Q. Had he had any definite instructions about ;just how 
far he was to go with his work on these controls and whether 
he should do just a certain thing and nothing m<[)re? A. 
He was to go as far as repair work — concerned on the 
control cylinder. 

By Mr. Keyser: 

Q. That is dead? A. That is dead. The cylinder is dead. 
They work on a cylinder it is just like picking up anything 
and laying it down and working on it. The job w^s to re- 
pair anything needed- 
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By the Deputy Commissioner: 

Q. (Interposing) Might there come a time when he was 
working on one of these cylinders when he would 

30 want to know this special information to see if there 
was any poor connection ? A. If there was any doubt 

he would come to me. 

Q. Did you tell him to come to you when there was doubt ? 
Did you instruct him to come to you if there was any doubt 
in his mind? A. Yes, sir. 

Q. You gave him those specific instructions? A. Not 
this time, but the last time he worked for me. The first 
time he worked for me he worked about nine months on the 
same bench. When he first came there he was just a helper. 
I laid the vrork out; I showed him just how he was to carry 
on. If he had any doubt, if I was not around he would ask 
Mr. Marsden, wdio was an expert on that work, and he 
worked along side of him. 

—. Supposing such a doubt should arise when he was 
working this machine and he felt it was necessary for him to 
know before he went on with his work whether this was a 
complete connection, and Mr. Marsden was not available? 
Would he then be justified in checking it to see whether 
the current was going through properly? A. If Mr. Mars¬ 
den was not there, he could find me there. 

Q. But you were not there at the time the accident hap¬ 
pened? A. No, sir. 

Q. So you are not always there? A. No, I wasn’t 

31 there. I made my rounds from time to time. 

Q. You testified you were always there. As a mat¬ 
ter of fact, you were not always there. A. Not continuously, 
no, sir, but if he has any doubts about it he generally lays it 
on the side and waits until I come around. 

Q. He generally does? A. He generally does. 

Q. Sometimes he does not? A. Well, sometimes he would 
put the separate work in operation if he could not do that. 

Q. Might not he have understood and thought it was in 
the interest of the work to just set this up and carry it over 
to the checking machine? A. He was told—He had been 
employed by the company long enough to know what I 
meant by testing. He was not like a man taken off the 
streets and not being certain; he knew what I meant by 
tests. 

Q. You are sure he knew that? A. I surely do. 
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The Deputy Commissioner: I do not think I h^ve any 
more questions. j 

Redirect examination. 

By Mr. Keyser: 

32 Q. As I understand from your testimony^ at the 
time of Mr. Parrott’s death he was performing work 

that he was not employed to do; is that right? A. Ifes, sir. 
When he left the bench that is when he was violating my 
orders. 

Q. He was not employed to go over that distance, y^as he ? 
A. No, sir. 

Q. At the time of Mr. Parrott’s death, he was forking 
with Mr. Marsden? A. Yes, sir. 

Q. Was Mr. Marsden his superior in any way? A. No, 
sir. j 

Q. Had Mr. Marsden any authority or not to give him 
any instructions? A. No, sir. 

Q. You were the only one who was so authorized? A. 
Yes, sir. 

Mr. Keyser: That is all. 

(Thereupon the witness w T as excused and retired from 
the witness stand.) 

The Deputy Commissioner: As I understand it, his in¬ 
structions to him were that he should work on this bench 
and work on the different apparatuses that he lias de¬ 
scribed, such as heaters, brush holders, and circuit break¬ 
ers. 

33 Thereupon Vernon Marsden was called as a wit¬ 
ness for and on behalf of the respondent, and having 

been previously duly sworn by the Deputy Commissioner, 
as is above indicated, assumed the witness stand and, upon 
examination, testified as follows: 

By the Deputy Commissioner: 

Q. Give your full name and address. A. Vernon Mars¬ 
den, 907 Grant Street, Cherrydale, Virginia. 
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Direct examination. 

By Mr. Keyser: 

Q. Are you employed by the Capital Transit Company? 
A. Yes, sir. 

Q. Where? A. At the M Street shop now. 

Q. What is your work? A. Electric repair. 

Q. You knew Mr. Parrott? A. Yes, sir. 

The Deputy Commissioner: Do I understand that that 
is the same shop where he was employed? 

The Witness: No; at that time he was employed on P 
Street. 

The Deputy Commissioner: The M Street shop is up on 
36th Street? 

Mr. Kevser: Yes. 

By Mr. Keyser: 

34 Q. At the time of Mr. Parrott’s death, you were 
employed at P Street? A. Yes, sir. 

Q. You knew him, I think you said? A. Yes, sir. 

Q. Did you witness the accident? Did you witness this 
unfortunate accident that caused his death? 

By the Deputy Commissioner: 

Q. On September 27th? A. I did not see it; I saw him 
after it was done. 

By Mr. Keyser: 

Q. Were you present at the time? A. Not at that place; 
no, sir. 

Q. Were you and he working on the same bench? A. 
Yes, sir. 

Q. What was the character of your work? A. Electricity 
repair work. 

Q. Working on dead apparatus? A. Yes, sir. 

Q. Was Mr. Parrott working on dead apparatus? A. 
Yes, sir. 

Q. Did you give him any instructions one way or the 
other? A. No, sir. 
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Q. Do yon consider that you are Mr. Parrott’s superior 
in any way? A. The only one is to try to get the 

35 work out. 

Q. You are not his foreman, are you? A. No, sir. 

Q. Are you authorized to give him orders? A. No, sir. 

Q. Did you give him any orders on this specific occa¬ 
sion? A. No, sir. 

Q. What did he tell you, if anything? A. At the time? 

Q. Yes, immediately before the unfortunate accident? 
A. Well, he was working on the controller cylinder and he 
had it all finished but testing it, and I was standing on the 
other end of the bench talking to one of the fellows, and 
he looked over to me and he said, “Vernon, I am going 
to test it.” ! 

I said, “All right. Put 1500 on it,” and he went on and 
a couple of minutes after that I hear some fellows holler¬ 
ing. I looked around and saw them all running ove^ there, 
so I w’ent over there, too. When I got there the tyoy was 
laying on the floor. 

Q. Did you or did not you give him those instructions ? 
A. To use it? 

Q. Yes. A. I did not. j 

Q. How long had Mr. Parrott been working on this par¬ 
ticular job at the time of his death? A. A day 

36 and a half. He worked that day. This happened 
right after lunch. 

Q. You have heard the testimony of Mr. Erb. Did you 
know of any such instructions? A. No, sir. 

Q. Was there any reason why Mr. Erb should hhve told 
you? A. I don’t see why. 

Q. So you and Mr. Parrott were on the same ^evel as 
far as work was concerned; is that right or not? A* Yes. 

Q. How far away from your bench, Mr. Marsd^n, was 
this apparatus? A. Well, judging around a hundrbd feet. 

Q. So he had to walk from his bench approximately a 
hundred feet in order to come in contact with this ap¬ 
paratus? A. Yes. 

Q. Who did the testing? A. I did. 

Q. You are familiar with the machine? A. Yes, sir. 

Q. If there was any testing to be done, you did it? A. 
Yes, sir. 

Mr. Keyser: I think that is all. 
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Examination-in-chief. 

By the Deputy Commissioner: 

37 Q. You say that Mr. Ps^rott had been working on 
the cylinder for about a uay and a half? A. Yes. 

Q. Was this the first time, as far as you know, that he 
had ever used the testing machine? A. This is the first 
time that I have know- that he used it by himself; yes, sir. 

Q. Had he been over there with you using it? A. Yes, 
he had been over there several times with me. 

Q. Did he say why he was going to test it at that time? 
A. Xo. 

Q. Instead of letting you do it? A. Xo, he didn’t say. 
He said, “I am going to test this out.” 

Q. He started over there by himself with the cylinder? 
A. Yes, sir. 

Q. That cylinder was found over there by the testing 
machine at the time? A. Yes. 

Q. What is the purpose of testing these cylinders out? 
A. Well, in other words, those cylinders are put together 
with several sections. By several sections I mean several 
pieces of casting' and in between each one of those they 
have an insulator there and also a long shaft, and 

38 the shaft has an insulator to it and you have to test 
it to see if it has ground from this shaft to this 

section or the two sections together in any way. 

Q. It is to test it out to see that there is no leak in the 
shaft between these individual sections? A. Yes, sir. 

Q. Is that one of the things that has to be done on the 
cylinder as the final operation? A. Yes, sir. 

Q. The work required is to put on the sections and to 
check it and to see that the current does not leak and that 
the current runs through each individual section? A. Yes, 
sir. 

Q. It was his particular work to put on the sections and 
you to test it? A. Yes, sir. 

Q. Is that all the work you did? A. Xo, I worked on it 
just the same as he did. 

Q. You were doing exactly the same kind of work, except 
that you were the one vrho was doing the testing? A. That 
is it. 
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Q. Did you hear any instructions given to Mr. Parrott 
that you should do all the testing and he should ^ot do 
the testing? A. No, sir. 

Q. You heard no such instructions? A. No, sir. 

39 Q. Had you had any specific instructions from the 
company regarding the use of this machine? A. 

Just what do you mean by that? 

Q. Tell me just what instructions the company pr Mr. 
Erb or anybody else had given you with reference | to the 
use of this machine. A. Well, I had been learned I to use 
the machine when I first got it. j 

Q. You pick it up by experience in the use of ijt? A. 
Yes, sir. | 

Q. And you knew the danger of the current, becaujse you 
knew the currents that w r ere going through it so yop could 
protect yourself from that? A. Yes, sir. 

Q. But you had no instructions other than from Experi¬ 
ence in using the machine? A. No, sir. 

Q. Was there any sign on the machine about the danger 
or any sign around the building forbid-ing the employees 
to use it? A. No, sir. 

Q. If Mr. Parrott did not fully understand the instruc¬ 
tions about the danger of the use of the machine thej-e was 
no other place he would get instructions? A. Only from 
the foreman. 

40 Q. If he had not understood the instructions—we do 
not know whether he did or not—that would be the 

only place he could get them? A. Yes, sir. 

Q. Had you ever explained the danger of using the ma¬ 
chine? A. Yes, sir, we had talked about it several times. 
Q. You talked to him about that? A. Yes, sir. 

Q. When you spoke of the machine did he talk! about 
using it and the danger of it? A. Yes, sir. 

Q. Had he been with you when you had made tests? A. 
Yes, sir. 

Q. Is there any reason why in taking a hold if the 
handles on the wires that he should get hold of them 
where the live current is? A. No, sir. 

Q. If you pick them up in the proper way it wopld be 
impossible to come in contact with the live wire? A. If 
you pick them up in the proper way, it is hard to get a 
shock, outside the handle breaking or the wire burning 
through. 
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Q. Were there handles in this case? A. Yes, sir. 

41 Q. Did you look at them after the accident? A. 
Yes, sir. 

Q. If a person took a hold of these handles, and it was 
found he was burned in both palms of both hands from 
the wires extending through the handles, would it mean it 
looked like it was picked up improperly? A. It looked 
like it would be a different kind of burn. 

Q. You know how Mr. Parrott was burned? A. Yes, sir. 

Q. Did you see the palm of his hand? A. Yes, sir. 

Q. It indicated that he got hold of the wrong end of the 
handle? A. Yes, sir. 

Q. What would be the indication of a man picking up 
the handles in that shape if he was going to make any 
test of them? A. I can’t see what would be the reason of 
the man doing it. 

Q. If you picked them up and got one handle and acci¬ 
dentally got hold of the other wire, just one live wire and 
put the hand on the insulated handle of the other? A. No, 
sir, I don’t think so. I think he would have to get both 
of those wires. 

Q. He would have to have a complete connection before 
there was any danger? A. Yes, sir. 

42 Q. In picking these up he would have to pick 
them up in a way to expose both wires before there 

would be any danger? A. Yes, sir. 

Q. When you go to use the testing machine what is the 
first thing you usually do? A. Put on my gloves. 

Q. You put on the specific gloves that are lying on the 
machine? A. Yes, sir. 

Q. Are they properly insulated to protect your hands in 
case you do come in contact with live wires ? A. They are 
supposed to be. 

Q. Do you think that insulation is heavy enough if you 
get hold of live wires? A. Yes, sir, I do. 

Q. You believe they are? A. Yes. 

Q. Was there ever an occasion for you to take hold of 
these wires without your first putting on these gloves? A. 
Well, one might leave the wire disconnected. Of course, 
there would be no current there. 

Mr. Keyser: He means when there is current. 
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Q. I mean when the current is in there. A. No, sir. 

43 Q. The first thing you do is to put on the [gloves? 
A. Yes, sir. 

Q. Then turn the current on? A. No, set the jnachine 
which you want to test and how much you want to p[ut it on. 

Q. Set the gages and the testing switches for the cur¬ 
rent you want to run through there? A. That is Iright. 

Q. What would you do then? Put on the gloves and 
turn on the switch? A. I have my gloves on first. 

Q. Did Mr. Parrott put on the gloves at all? A. I don’t 
know. 

Q. Were they on his hands when they found him? A. 
No, sir. 

Q. Where were the gloves at the time ? A. On th| box. 

Q. Where they usually rest when they are not jin use? 
A. Yes, sir. 

Q. So he had picked these up without putting! on the 
gloves and got the wrong end of it? A. That is right. 

Q. I think you said that you do not know that he had 
ever done this testing before this particular time. Yes, 
sir. 

44 Q. Is that what you said? A. Yes, sir. 

Q. You had been working with him this day and 
a half? A. Yes, sir. 

Q. What was the general procedure that he followed in 
handling these cylinders? A. Just putting the plates on 
them. 

Q. What would he do when he got the plates on? A. 
You might say he would build it right on up. 

Q. Would he take off all the plates that were wo In? A. 
The worn ones are usually the one- we take off. 

Q. If they were not worn, he would not take th|m off? 
A. He would not take them off. 

Q. It was his business to take them apart and se£ which 
ones were worn? A. Yes, sir, and if they needed insula¬ 
tors, that was j^art of the work to be done, too. Lji other 
words, whatever needed to be done to these cylinders, or 
whatever he was working on, he was supposed to do, out¬ 
side of the testing part. 

Q. Did you ever talk to him about the testing phrt and 
whether or not he was to do it or whether you were to do 
it? A. We talked several times about that testing. 


28 


CAPITAL TRANSIT COMPANY VS. 


Q. What was the conversation between you and him in 
regard to the testing? A. I talked to him in several ways 
and told him about the testing. “I think a person 

45 ought to be careful that was doing it”—in other 
words to have a little experience of it in doing this. 

Q. Were you trying to explain that to him because of 
the danger involved? A. What I was trying to instruct 
him about was for his own protection. 

Q. Why did you find it necessary to give him instruc¬ 
tions for his own protection if he was not using the ma¬ 
chine? A. He would ask about the testing, see? As I 
said, I would do the talking to him about it. 

Q. If he had to check it over for testing, he would be 
carrying out one of the particular functions of the repair 
job? A. No, sir—yes, he would be carrying out one, but 
not what he was supposed to do. 

Q. That is one of the features that is necessary before 
one of the cylinders is laid aside? A. Yes, sir. 

Q. If he went into that, he would do it on his own ini¬ 
tiative and not because it was part of his work? Is that 
what you are trying to say? A. Yes. 

The Deputy Commissioner: That is all. 

Mr. Keyser: No further questions. 

(Thereupon the witness was excused and retired 

46 from the witness stand.) 


Thereupon John B. Blaiklock was called as a witness for 
and on behalf of the respondent, and having been previ¬ 
ously duly sworn by the Deputy Commissioner, as is above 
indicated, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 

By the Deputy Commissioner: 

Q. Give your full name and address, please. A. John 
B. Blaiklock, 5520 Carolina Place, Northwest. 

Direct examination. 

By Mr. Keyser: 

Q. What is your official connection with the Capital Tran¬ 
sit Company? A. I am master mechanic. 

Q. Where is your office located? A. Now it is at 3222 
M Street. 
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Q. Was it at the time that Mr. Parrott was killed? A. 
No, at that time it was 2411 P Street. 

Q. Did you know Mr. Parrott personally? A. Yes, 
indeed. 

Q. Mr. Erb was working under you? A. Yes. 

Q. You do not know about the details of tliis acci- 

47 dent, do you? A. No. i 

Q. But you do understand the nature or character 
of this testing machine? A. Yes. 

Q. I would like to ask you whether or not that testing 
machine is constructed along the lines of the most modern 
improved machines and whether or not it is in general use ? 
A. Yes, it is. 

The Deputy Commissioner: I would not raise apy ques¬ 
tion of that kind unless you have a purpose of if. 

Mr. Keyser: I thought it might be a good thingj to have 
it in. j 

By Mr. Keyser: j 

Q. Just answer that question. A. Yes, it is. j 

Mr. Keyser: That is all, I have no further questions. 
The Deputy Commissioner: From the description of it, 
I would gather that it was a well constructed machine. 

Mr. Keyser: Yes, sir. It is more or less of a collateral 
matter. 

The Deputy Commissioner: Are they all the questions 
you have? 

Mr. Keyser: Yes, sir. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Mr. Keyser, I suppose 

48 it is a legal question as to whether or npt he had 
deviated from his usual occupation, and that is par¬ 
ticularly the question involved, is it not ? 

Mr. Keyser: Yes, sir. 

The Deputy Commissioner: And whether he had done it 
in violation of the instructions. Of course, you realize, Mr. 
Keyser, that the provision of the Act eliminates |the ques¬ 
tion of personal fault unless there can be shown tjhat there 
is a willful intent. That is almost out of the picture. 
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Mr. Keyser: I think a mere violation of the instructions 
would not prevent compensation. I think performing work 
that you are not authorized and not enforced to do is an 
entirely different picture, and that is the question. It is 
a line that is rather finely drawn, but I think it is perfectly 
proper. 

I have written to you, under date of December 31, and 
enclosed you a copy of my memorandum of authorities on 
that subject. 

The Deputy Commissioner: Yes, I have it. Do you want 
to file that as part of the record? 

Mr. Kevser: Yes, sir. I would like to do that in lieu of 

v 7 

argument. I see no reason why I should argue this orally. 
It is all stated in there. 

The Deputy Commissioner: If there is anything you 
would like to say, I would be glad to hear it. 

49 Mr. Keyser: It is all in there. 

The Deputy Commissioner: You are a friend of 
the claimant. Is there anything further you want to say, 
Mr. Willey? 

Mr. Willey: I don’t think so, Mr. Hoage, except that I 
would like to consider the necessity of possibly filing any 
authority. 

The Deputy Commissioner: Mr. Keyser, have you got an 
extra copy that you can give him? 

Mr. Willey: I have a copy. 

The Deputy Commissioner: How long would you want 
to make a reply to that ? 

Mr. W T illev: Well, I don’t want to delav the case anv 

*7 •/ ^ 

longer. I can get it in by Monday. 

Mr. Keyser: May I have a copy? 

Mr. Willey: Certainly. 

The Deputy Commissioner: All right, the hearing is 
concluded. 

(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a complete and 
accurate transcript of the shorthand report of the proceed¬ 
ings had and testimony presented at the described hearing, 
made by Nicholas Cinciotta, a competent shorthand re¬ 
porter and a member of my staff. 

! H. S. MIDDLEMISS, 

i Official Reporter . 


ROBERT J. HOAGE, ET AL. 


31 


50 


Plaintiff’s Exhibit B. 


Filed March 1, 1935. j 

United States Employees’ Compensation Comnjission, 
District of Columbia Compensation District 


Compensation Order. 

Award of Compensation. 

Case No. 89-189. j 

In the Matter of the Claim for Compensation ujider the 
District of Columbia Workmen’s Compensatioij Act. 

Elizabeth Parrott, John Samuel Parrott, Patricia Ann 

Parrott, Claimants, 


vs. 

Capital Transit Company, Employer and Self-Ljsurer. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary and a hear¬ 
ing having been duly held in conformity with law, the 
Deputy Commissioner makes the following 

Findings of Fact. 

That on the 27th day of September, 1934, John S. Par¬ 
rott, hereinafter referred to as “employee,” wa^ in the 
employ of the employer above named, whose address is 
36th and M Streets, Northwest, Washington, District of 
Columbia; that the employer was subject to the provisions 
of an Act of Congress approved May 17,1928, entitled “An 
Act to provide compensation for disability or death re¬ 
sulting from injury to employees in certain employments 
in the District of Columbia, and for other purposes”; that 
the liability of the employer for compensation under the 
said Act was protected by the employer’s qualifying as a 
self-insurer; that on the said day the said employee, while 
in the employ of the employer above named as an electrical 
repair man, sustained personal injury which aros^ out of 
and occur-ed in the course of his employment and Resulted 
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in his immediate death; that while the employee was 

51 so employed, he took a controller cylinder to a high 
voltage testing machine and in some unknown man¬ 
ner he grasped the bare ends of the two testing leads, 
thereby causing current having a voltage of 1500 amperes 
to pass through his body and causing his death by electro¬ 
cution ; that the employer herein denied the liability for the 
payment of compensation on the ground that the employee 
had not suffered an injury which arose out of his employ¬ 
ment ; that the employer alleged that the employee was not 
employed to test apparatus by the use of electric current but 
that he was employed to do repair work and was instructed 
not to use live (electrically charged) apparatus. 

It is found that the employee was engaged in repairing 
control cylinders by removing worn plates and placing new 
plates on the control cylinders in place of the worn ones; 
that the plates were at the beginning of certain circuits 
on these cylinders, each plate carrying through a certain 
circuit electrical current, each series of current being insu¬ 
lated from the cylinder itself to avoid short circuiting and 
also insulated so that the current could not come in con¬ 
tact with an adjacent plate; that the final operation in the 
repair of these cylinders is the electrical testing to deter¬ 
mine if the circuits are complete and properly insulated 
before using them as a part of the electrical equipment. 

The testimony of the general manager indicates that in¬ 
structions not to touch live connections or apparatus had 
been given to said employee, but that no specific instruc¬ 
tions about any individual machine had been given; that 
the said employee had been working on a bench with a 
co-employee by the name of Marsden, who had been doing 
all of the testing of these cylinders when completed; that 
after completing the repair work on one of the cylinders the 
said employee advised his co-worker that he was 

52 going to test the apparatus on the testing machine; 
that the employee proceeded to the machine and the 

next instant he was found electrocuted as above described. 

It is found, therefore, that the injury and death arose 
in the course of the employee’s employment and out of 
the employment and that his act in testing the said 
cylinder did not constitute a deviation from his duties 
and that by so doing he did not take himself out of 
the scope of his employment; that the wages of the said 
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employee at the time of the injury were $18.00 p^r week, 
working six days per week; that the average j weekly 
wage was, therefore, $17.31; that Elizabeth Parrott, who 
was born May 3, 1904, is the surviving wife of the de¬ 
ceased employee and as such she is entitled to compensa¬ 
tion in her own behalf at the rate of 35 per cent of the aver¬ 
age weekly wage of the employee, or $6.06 per we^k; that 
John Samuel Parrott, who was born July 1, 1927, pnd Pa¬ 
tricia Ann Parrott, who was born May 4, 1932, are pie sur¬ 
viving children of the deceased employee, and as such are 
entitled to compensation at the rate of 10 per cent of the 
average weekly wage, or $1.73 each per week; that s^id com¬ 
pensation is to be paid to Elizabeth Parrott, the mother 
and natural guardian of the said children; that the total 
amount of compensation to be paid to Elizabeth parrott, 
the claimant herein, in her own behalf and in behalf of the 
two minor children, amounts to $9.52 per week, as provided 
in Section 9 of the District of Columbia Workmen's Com¬ 
pensation Act; that compensation has accwred frc^m Sep¬ 
tember 28,1934, to and including January 31,1935, a period 
of 18 weeks, at the rate of $9.52 per week, amouiiting to 
$171.36; that said compensation shall continue subsequent 
to January 31, 1935, in accordance with Section 9 of the 
Act; that the burial expenses have been provided for by 
Elizabeth Parrott, and are in excess of $200.00; that Eliza¬ 
beth Parrot-, therefore, is entitled to reimbursement 
53 for such funeral expenses in the amount of $200.00. 

Upon the foregoing find-s of fact, the Deputy Com¬ 
missioner makes the following 

Award. 

That the employer, Capital Transit Company, a self-in¬ 
surer, shall pay to Elizabeth Parrott, the claimant herein, 
in her own behalf as surviving widow, compensatioik at the 
rate of $6.06 per week, and as natural guardian for the two 
minor children, John Samuel Parrott and Patricia Ann 
Parrott, compensation at the rate of $1.73 each pep week, 
making the total amount of compensation to whph the 
claimant herein is entitled $9.52 per week; shall J>av ac¬ 
crued compensation from September 28, 1934, to January 
31,1935, inclusive, a period of 18 weeks, at the rate if $9.52 
per week, amounting to $171.36, which amount is cjue and 
payable forthwith; shall continue the payment of cpmpen- 
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sation to Elizabeth Parrott, beginning February 1, 1935, at 
the rate of $9.52 per week, payable every two weeks until 
further order of the Deputy Commissioner; and shall pay 
to the claimant herein as reimbursement for burial serv¬ 
ices the sum of $200.00. 

Given under my hand at Washington, D. C., this thir¬ 
tieth day of January, 1935. 

(Signed) 1 R. J. HO AGE, 

Deputy Commissioner, 
District of Columbia Compensation District. 

Proof of Service. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant and 
the employer at the last known address of each as follows: 

Name. 

Mrs. Elizabeth Parrott, 3527 Hertford PL, X. W., Washing¬ 
ton, D. C. 

Capital Transit Company, 36th U M Sts., N. W., Washing¬ 
ton, D. C. 

Mailed Januarv 30, 1935. 

(Signed) • R. J. HO AGE, 

Deputy Commissioner. 

54 Motion to Dismiss Bill of Complaint. 

Filed March 22,1935. 

####### 

Now comes the defendant, Robert J. Hoage, Deputy Com¬ 
missioner, United States Employees 7 Compensation Com¬ 
mission, by his attorneys, and moves this Honorable Court 
to dismiss the bill of complaint filed herein for the follow¬ 
ing reasons: 

1. That the bill of complaint filed herein does not state 
a cause of action and does not entitle plaintiff to any relief 
in law or equity. 

2. That the bill of complaint with exhibits, including the 
transcript of the testimony annexed thereto as Plaintiff’s 
Exhibit 44 A”, shows that the findings of fact and award of 
the deputy commissioner as contained in the compensation 
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order, award of compensation, filed January 30, 19^3, com¬ 
plained of in the bill, and annexed thereto as Plaintiff’s 
Exhibit “B”, are supported by competent and shbstan- 
tial evidence, and should therefore be regarded as final and 
conclusive, and said order accordingly affirmed. 

3. That as shown by the bill of complaint, and thg exhib¬ 
its annexed thereto, the deceased employee, John S. f^arrott, 
died as the result of an injury sustained by him on Sep¬ 
tember 27, 1934, which arose out of and in the cours^ of his 
employment, within the purview of Section 2 (2) of the 
District of Columbia workmen’s compensation la\V; that 
the death of said employee occurred while he was engaged 
in work which was within the scope of his employment as 
an electrical repair man; that the death of said enjiployee 
did not result from an act of said employee which Jiad no 
connection with his employment, as alleged by thej plain¬ 
tiff; that the allegation in the bill relative to said employ¬ 
ee’s death being the result of his willful violation or 

55 disobedience of his employer’s instructions is [insuffi¬ 
cient to defeat the claim for compensation. 

4. That the compensation order complained of is in all 
respects in accordance with law. 

5. For such other good and sufficient reasons as may be 
shown. 

LESLIE C. GARNETT, 

United States Attorney; 
ALLEN J. KROUSE, 

Assistant United States Attorney , 
Attorneys for Defendant R. J. Hoage. 

• 

Adoption by Intervening Defendant Elisabeth Parrott of 

Motion to Dismiss, &c., Filed on Behalf of Def^ndcmt 

Hoage . 

Filed May 1, 1935. j 

******* 

Now comes the intervening defendant, Elisabeth Parrott, 
with reference to the bill of complaint filed by the plaintiff 
in the above entitled cause, and states that there hajs been 
filed by the United States Attorney, on behalf of defend¬ 
ant Hoage, a motion to dismiss, supported by a meihoran- 
dum of points and authorities, with which motion to dis¬ 
miss the intervening defendant is in accord. As aAv mo- 
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tion to dismiss filed by said intervening defendant would 
be practically a repetition of the motion to dismiss and the 
points and authorities already cited, the said intervening 
defendant hereby adopts the said motion to dismiss and 
points and authorities submitted by the United States 
Attorney as her motion to dismiss, supported by the said 
points and authorities. 

ELISABETH PARROTT, 

Intervening Defendant, 
By JAMES F. REILLY, 

Attorney. 

56 Final Decree Dismissing Bill of Complaint. 

Filed June 10, 1935. 

This cause coming on to be heard upon the plaintiff’s 
application for an injunction pendente lite, and upon the 
motion of the defendants to dismiss the bill of complaint, 
and having been argued by counsel and also considered 
by the Court upon the briefs of the respective parties, it 
is, by the Court, this 10th day of June, 1935, 

Adjudged, ordered and decreed that the application of 
the plaintiff for an injunction pendente lite be and the 
same is hereby denied; and it is further 

Adjudged, ordered and decreed that the motion of the 
defendants to dismiss the bill of complaint be and the same 
is hereby sustained, and that the said bill of complaint be 
and the same is hereby dismissed. 

F. DICKINSON LETTS, 

J ustice. 

From the foregoing decree the plaintiff, by its attorney, 
in open court, notes an appeal to the Court of Appeals for 
the District of Columbia, this 10th day of June, 1935; 
whereupon the maximum of an undertaking for costs is 
hereby fixed in the sum of One Hundred Dollars ($100.00), 
with leave to deposit with the Clerk of this Court the sum 
of Fifty Dollars ($50.00) lawful currency of the United 
States of America in lieu thereof. 

F. DICKINSON LETTS, 

J ustice. 
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57 Memorandum. 

July 1, 1935.—$50 deposited in lieu of bond o[n appeal. 

Stipulation . 


Filed July 16, 1935. 

# * * * * # ! * 


It is hereby stipulated and agreed by and between coun¬ 
sel for the plaintiff and defendants that the original “ Ex¬ 
hibit A” annexed to the Bill of Complaint hereijn may be 
used as a part of the Transcript of Record on apjpeal, pro¬ 
vided that a copy thereof, when printed, shall be| filed and 
attached to said Bill of Complaint. 

G. THOMAS DUNLOP, 

H. M. KEYSER, 

BOWEN & KELLY, 

R. SIDNEY JOHNSON, 

Attorneys for Plaintiff. 
ALLEN J. KROUSE, 

Ass 7 t U. S. Attorney in and for the Dis¬ 
trict of Columbia, Attorney for De¬ 
fendant Robert J. Hoage, Deputy 
Commissioner. 

JAMES F. REILLY, 

Attorney for Defendant, Elizabeth Parrott . 

Assignments of Error. 

Filed July 16, 1935. j 

* * # * * # # 

Now comes the plaintiff, Capital Transit Conjipany, by 
its counsel, and assigns the following errors by the Court: 

I. The Court erred in holding that the Findings of Fact 
and Award of the defendant Deputy Commissioner were 
supported by competent and substantial evidence. 

II. The Court erred in holding that the| Findings 
58 of Fact and the Award of the defendant Deputy 
Commissioner were in accordance with law. 

III. The Court erred in holding that the Findings of 
Fact and Award of the defendant Deputy Commissioner 
were final and conclusive. 

IV. The Court erred in holding that John S, Parrott, 
deceased employee of the plaintiff, died as the result of in¬ 
juries which arose out of, in connection with, ajid in the 
course of his employment. 
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V. The Court erred in refusing to vacate and set aside 
the Award of the defendant Deputy Commissioner and to 
enjoin the enforcement thereof as prayed in the Bill of 
Complaint. 

VI. The Court erred in sustaining the defendants’ mo- 

O 

tion to dismiss and in dismissing the Bill of Complaint. 

VII. The Court erred in other respects apparent of 
record. 

G. THOMAS DUNLOP, 

H. M. KEYSER, 

BOWEN & KELLY, 

; R. SIDNEY JOHNSON, 
i Attorneys for Plaintiff. 

Designation of Record. 

Filed July 16, 1935. 

******* 

The plaintiff having perfected an appeal herein to the 
United States Court of Appeals for the District of Co¬ 
lumbia on July 1, 1935, hereby requests the Clerk of the 
Supreme Court of the District of Columbia to prepare, at 
plaintiff’s expense, a transcript of the record on appeal, 
including therein the following papers and proceedings, 
namely: 

1. Caption. 

2. Bill of Complaint, including Exhibits “A” and 

“B”. 

59 3. Motion to Dismiss. 

4. Adoption of Motion to Dismiss filed by the in¬ 
tervening defendant, Elizabeth Parrott. 

5. Order dismissing Bill of Complaint, noting of appeal, 
and fixing bond or deposit for costs. 

6. Memorandum showing filing of deposit for costs on 
appeal. 

7. Stipulation as to Plaintiff’s Exhibit “A”. 

8. Assignments of error. 

9. This designation of record. 

1 G. THOMAS DUNLOP, 

H. M. KEYSER, 

BOWEN & KELLY, 
i R. SIDNEY JOHNSON, 

! Attorneys for Plaintiff. 
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Service of a copy of the foregoing Designation lof Record 
is hereby acknowledged this 16" day of July, 19&5. 

ALLEN J. KROUgE, 

Ass’t United States Attorney in andlfor the 
District of Columbia •, Attorney for Defend¬ 
ant Robert J. Hoage, Deputy Commissioner. 

JAMES F. REILLY, 

Attorney for Defendant, Elizabeth Parrott. 
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Supreme Court of the District of Columbia. 


foregoing 
be a true 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supretne Court 
of the District of Columbia, hereby certify the 
pages numbered from 1 to 59, both inclusive, to 
and correct transcript of the record, according j to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in Cause No. 58411 in Equity | wherein 
Capital Transit Company, a body corporate, id plaintiff 
and Robert J. Hoage, Deputy United States Employees’ 
Compensation Commissioner for the District of Columbia, 
is defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my jname and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of August, 1935. j 

[Seal Supreme Court of the District of Colombia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Suprefne Court. 
No. 6547. Capital Transit Company, a body Corporate, 
Appellant, vs. Robert J. Hoage, etc. United States Court 
of Appeals for the District of Columbia. Filed S e P- 10, 
1935. Henry W. Hodges, Clerk. 
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HmteiJ States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1935. 

No. 6547. i 

Capital Transit Company, A Body Corporate, 

7 7 

Appellant , 

v. 

Robert J. Hoage, Deputy United States Employees' 
Compensation Commissioner for the District of 
Columbia, and Elizabeth Parrott, Intervener. 

Appeal from the Supreme Court of the District of 

Columbia. 

BRIEF FOR APPELLANT. 

— 

STATEMENT OF CASE. 

This is an appeal by the Capital Transit Company 
(plaintiff below) from a decree of the Supreme (fourt 
of the District of Columbia (R. 36) dismissing its bill 
of complaint brought to vacate and set aside an order 
of the defendant Deputy United States Employees' 
Compensation Commissioner for the District of[ Co- 
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lumbia awarding compensation to the beneficiaries of 
John S. Parrott, deceased employee of the appellant, 
under the provisions of the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act of March 4, 1927 
(U. S’. C. Sup. II, Title 33, Chap. 18), made generally 
applicable in the District of Columbia by Act of May 
17,1928 (45 Stat. 600), hereafter, in this brief, referred 
to as the Compensation Act. 

John S. Parrott had been employed by the appellant 
and had been working in different capacities for 
about eleven years, as an office worker, repair 
man, garage helper, carpenter and laborer. On 
September 26, 1934, he was transferred to the mo¬ 
tor armature repair shop for the purpose of mak¬ 
ing mechanical repairs to heaters, brush holders, 
circuit breakers and control cylinders, etc., with spe¬ 
cific instructions to work on the repair bench, repairing 
the aforesaid mechanical devices, and was positively 
ordered not to handle any apparatus charged with elec¬ 
tricity and to make no electrical tests of any kind. 
Parrott was assigned to work on the repair bench in 
coordination wfith an employee, Marsden, who -was 
trained and experienced in the operation of the 
electric testing machine used for testing mechani¬ 
cal appliances after they had been repaired, and 
whose duty it was to make said tests and who also 

was immediatelv under the same foreman that em- 

%> 

ployee Parrott was under. On September 27, 1934, 
after Parott, who had been transferred to the repair 
branch, after repairing a control cylinder, he imme¬ 
diately left the duties assigned him and stepped out¬ 
side of the course of his employment and endeavored 
to operate the testing machine and to test the ap¬ 
paratus, in violation of positive instructions by per¬ 
sons in authority over him not so to do, and was 
electrocuted. 


A claim for compensation under the provisions of 
the said Act was filed with the Deputy Commissioner 
by the widow of the deceased, Elizabeth Pajrott, 
for herself and on behalf of and as the najtural 
guardian for two minor children—John Samuel Par¬ 
rott and Patricia Ann Parrott. The appellant, a 
“ self-insurer ” under the terms of said Compensation 
Act, filed its answer controverting the claim, on the 
ground that the said employee’s death did not |arise 
out of and in the course of his employment, but on the 
contrary the employee came to his death whilp en¬ 
gaged in the performance of an act which lie was not 
employed to do, in disobedience of the positive in¬ 
structions of the appellant not to perform the said act. 

At the hearing before the Commissioner no testi¬ 
mony was introduced by the claimant in suppojrt of 
her claim. The appellant produced witnesses in sup¬ 
port of its answer, whose testimony was uncontradicted 
and established the facts to sustain its answer. 

Under date of January 30, 1935, the defendant Com¬ 
missioner made a finding of fact that the death of John 
S'. Parrott arose out of and in the course of hi4 em¬ 
ployment, and made an award and rendered a com¬ 
pensation order requiring the appellant to pay com¬ 
pensation to the claimant under the provisions of the 
said Act. 

On March 1 , 1935, appellant filed its Bill of Com¬ 
plaint against the Deputy Commissioner seeking to 
vacate and set aside the said award and compensation 
order on the ground that the same were not in accor¬ 
dance with law. The defendant moved to dismisb the 
bill and the claimant by leave of Court intervened as 
party defendant and joined in the Motion to Disiniss. 
On June 10, 1935, the Court passed its order sustain¬ 
ing the Motion to Dismiss and dismissed the abpel- 
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lant’s Bill of Complaint. From the order dismissing 
its Bill, the appellant prosecutes this appeal. 

ASSIGNMENT OF ERRORS. (R. 37) 

I. The Court erred in holding that the Findings of 
Fact and Award of the defendant Deputy Commis- 
sioner were supported by competent and substantial 
evidence. 

II. The Court erred in holding that the Findings of 
Fact and the Award of the defendant Deputy Commis¬ 
sioner were in accordance with law. 

III. The Court erred in holding that the Findings 
of Fact and Award of the defendant Deputy Commis¬ 
sioner were final and conclusive. 

IV. The Court erred in holding that John S. Parrott, 
deceased employee of the plaintiff, died as the result 
of injuries which arose out of, in connection with, and 
in the course of his employment. 

V. The Court erred in refusing to vacate and set 
aside the Award of the defendant Deputy Commis¬ 
sioner and to enjoin the enforcement thereof as prayed 
in the Bill of Complaint. 

VI. The Court erred in sustaining the defendants* 
motion to dismiss and in dismissing the Bill of Com¬ 
plaint. 

VIII. The Court erred in other respects apparent of 
record. 


THE EVIDENCE IN THE CASE. 

Claimant’s Testimony. 

Although the claimant, Elizabeth Parrott, was pres¬ 
ent at the hearing before the Deputy Commissioner, 
she offered no evidence whatever in support of her 
claim. 
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Appellant’s Testimony. 

i 

At the time of his death John S. Parrott | had 
been employed by appellant in various capacities 
for a period of eleven years. On February 1, 
1934, he was transferred from office work to the 
motor armature repair division. He worked in this 
division until February 28, 1934, when he was trans¬ 
ferred to the truck shop as a laborer breaking up 
cars. On August 1, 1934, he was transferred tf> the 
carpenter shop and from there on September 26,! 1934 
he was transferred again to the motor armature repair 
division and placed under the charge of Foremap 1 Erb 
of the repair shop. (R. 10 and 11) Foreman | Erb 
assigned him to the repair bench repairing heaters, 
brush holders, circuit breakers, control cylinder^ and 
other mechanical apparatus and attachments us^d in 
the operation of cars. All of the parts repaired ait the 
repair bench were “dead”, that is to say, detached 
from the motors to which they belonged and carrying 
no current or charge of electricity during the course 
of such repairs (R. 14 and 19). Foreman Erb of the 
repair shop gave Parrott specific instructions as to the 
nature and extent of his duties. (R. 14, 15 and 16) 
He was told to work on the repair bench repairin 
aforesaid “dead” apparatus and was ordered n 
handle anything 4 4 alive ’ ’, that is, any apparatus carry¬ 
ing a current or charge of electricity and was posi- 
tivelv told to make no electrical “tests” whatsoever. 
Foreman Erb told Parrott, and he understood, that by 
making of tests he referred to the use of an electrical 
testing machine provided in another part of the| shop 
for the purpose of testing equipment after the rdpairs 
thereto had been completed at the repair bench (R. 
14 and 16). After repairing the so-called “dead” 
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equipment Parrott had no further duty to perform 
with reference to it (R. 19) except to leave it on the 
repair bench for final inspection and testing by another 
employee, the said Marsden, an experienced expert in 
that work and whose duty it was to operate the test¬ 
ing machine involving the use of electric current (R. 

18, 19 and 23). This machine when in operation car¬ 
ried a current i of high voltage electricity and was 
dangerous to an inexperienced operation (R. 11). A 
few moments before his death Parrott had completed 
mechanical repairs to a control cylinder, consisting of 
the removal of worn plates and replacing them with 
new plates, ready made and manufactured for that 
purpose. The operation of replacing said plates con¬ 
sisted merely of unscrewing and removing the old 
plates and screwing on the new ones, involving “dead” 
equipment (R. 1 17), which was work of a purely 
mechanical nature. After completing this mechan¬ 
ical process his duty with reference to that con¬ 
trol cylinder ceased (R. 19). Pursuant to instruc¬ 
tions from Foreman Erb the control cylinder, after 
being repaired, was to be left on the bench for final 
inspection and test by the employee Marsden (R. 18, 

19, 23). Parrott, instead of doing this, left his post 
of duty at the repair bench and walked to another part 
of the shop, a distance of about 100 feet, to the testing 
machine (R. 23), and while attempting to test the 
control cylinder he caught hold of the bare ends of the 
two testing leads of the machine with his bare hands 
and received an electric current of high voltage 
through his body, which caused his instant death, al¬ 
though rubber gloves of approved type had been 
placed on this equipment for use by any person au¬ 
thorized to use the same. 
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ARGUMENT AND AUTHORITIES. 

! 

The Finding of Fact and Compensation Award j)f the 
Deputy Commissioner Are Not Supported by Sub¬ 
stantial and Competent Evidence, and Are There¬ 
fore Not in Accordance with Law. (R. 2) 

The appellant’s bill of complaint (R. 2) hereijn was 
prosecuted pursuant to the provisions of Section 21 
(b) of the Compensation Act, which provides: 

“If not in accordance with law, a compensation 
order may be suspended or set aside, in whole or 
in part, through injunction proceedings, 
tory or otherwise, brought by any party i 
est against the deputy commissioner makiiig the 
order, and instituted in the Federal district court 
for the judicial district in which the injury oc¬ 
curred (or in the Supreme Court of the District 

of Columbia if the injury occurred in the District). 

* * * > ? 

i 

It is well settled that the findings of fact ancf com¬ 
pensation order of the Deputy Commissioner making 
the same, to be “in accordance with law”, miist be 
supported by substantial and competent evidence, and 
the Court will review the evidence to see if tljere is 
substantial and competent evidence. 

Liberty Mutual Ins. Co. v. Hoage,4>/97.aff/tf,r£,s~ 
Southern Railway Co. v. Cartwright, 63 jW. L. 
R., 402, 

Crowell v. Benson, 285 U. S. 22, 46, 

Voehl v. Indemnity Ins. Co., 288 U. S’. 162, 166, 
hit. Com. Com. v. Louis. & Nash. R. It., 227 
U. S. 88, 92, 

Travellers Ins. Co. v. Allen, 237 F. 78. 

It is to be noted that the claimant in this c^se, al- 
though present at the hearing before the Deputy Com- 



8 


missioner, offered no evidence in support of her claim. 

On the other hand, substantial evidence was adduced 

by the appellant to prove that the claim does not come 

within the provisions of the Compensation Act. The 

Commissioner drew unwarranted presumptions from 

the evidence offered in the case to find facts which 

were directlv in conflict with the uncontradicted evi- 
* 

dence. A similaf situation was presented to this Hon¬ 
orable Court in the case of New Amsterdam Casualty 
Company v. Hoage, 46 F. (2d) 837, where in its opin¬ 
ion bv Mr. Justice Robb, the Court said: 

“ (1) Was the award in this case ‘in accordance 
with law?’ Upon proof of an injury and that the 
relationship of employer and employee existed at 
the time, the presumption arises (in the absence of 
substantial evidence to the contrary) that the 
claim for compensation ‘comes within the provi¬ 
sions of this Act.’ If substantial evidence to the 
contrarv is introduced, and no other evidence is 
introduced in behalf of the claimant, the presump¬ 
tion must give way. ‘Presumptions can stand only 
whilst they iare compatible with the conduct of 
those to whom it may be sought to apply them; 
and still more must give place, when in conflict 
with clear, distinct and convincing proof. ’ Fresh 
v. Gilson, 16 Pet. 327, 331, 10 L. Ed. 982. See, 
also, Flannery v. Willcuts (C. C. A.), 25 F. (2d) 
951, 953; Loetscher v. Burnet, decided this day, 
60 App. D. C. 38, 46 F. (2d) 835; Curry v. Steven¬ 
son, 58 App. D. C. 162, 26 F. (2d) 534.” 

In Indemnity Insurance Co. v. Hoage, 60 W. L. R. 
450, the Court said: 

“Section 20 of the compensation act provides: 
‘In any proceeding for the enforcement of a claim 
for compensation under this act it shall be pre¬ 
sumed, in the absence of substantial evidence to 



tlie contrary, (a) that the claim comes withijn the 
provisions of this act.’ 

This statutory presumption, however, funjislies 
merely a basis for proof and not a substitute 
therefore. It does not shift the burden of proof 
from the claimant to prove by substantial evi¬ 
dence that the injury arose out of and in the 
course of his employment. To determine whjether 
or not the commissioner’s conclusions of lay are 
correct it is necessarv for the court to ascertain 
whether they are supported by sufficient eviqence. 
An order based upon insufficient evidence is an 
order contrary to law, and to determine this ques¬ 
tion a review of the evidence becomes essential. 
As was said in Interstate Commerce Commission 
v. Louisville & Nashville R. R. Co., 227 U. S. 88, 
92, “the legal effect of evidence is a question of 
law. A finding without evidence is beyond the 
power of the commission. An order based there¬ 
on is contrary to law and must, in the language of 
the statute, ‘be set aside by a court of competent 
jurisdiction’.” 

See also: 

McCahan Sugar Refining & Molasses Co. v. 
Norton, 43 F. (2d) 505; 

Obredit-Lynch Corp. v. Clark, 30 F. (2d) 146; 

Northern P. R. Co. v. Dept, of Public Works, 
268 U. S. 39, 69 L. Ed. 836. 

Northwestern Stevedore Co. v. Marshall Deputy 
Commissioner, 41 F. (2d) 28; 

Wheeling Corrugating Co. v. McMaingal, 41 F. 
(2d) 593. 

The Injury and Death of John S. Parrott Did Not Arise 
“Out of and in the Course of” His Employment. 

The sole question for determination by the defen¬ 
dant Deputy Commissioner was whether Parrott^s in¬ 
jury and death arose out of and in the course ojf his 
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employment within the meaning of Section 2 (2) of 
the Compensation Act, which provides: 

“(2) The term ‘injury’ means accidental in¬ 
jury or death arising out of and in the course of 
employment, and such occupational disease or 
infection as arises naturally out of such employ¬ 
ment or as naturally or unavoidably results from 
such accidental injury, and includes an injury 
caused by the willful act of a third person di¬ 
rected against an employee because of his em¬ 
ployment. ’ ’ 

In determining the question of whether the death in 
this case arose “out of and in the course of” the em¬ 
ployment, it was not permissible for the Deputy Com¬ 
missioner to indulge any presumption in favor of the 
claimant. The burden of proof was upon her to prove 
by substantial evidence that the death came within 
the provisions of the Act. No evidence having been 
offered by the claimant, it becomes a question for the 
Court to decide whether, upon review of the testimony 
offered by the appellant, there was any substantial or 
competent evidence upon which to base the compensa¬ 
tion award. 

We respectfully urge that there is a total absence 
of any such evidence; and that, on the contrary, the 
appellant, by direct, substantial, and competent evi¬ 
dence established (1) that the deceased employee re¬ 
ceived definite orders and instructions limiting the 
duties and scope of his employment; (2) that such in¬ 
structions not only limited and defined the nature and 
extent of the employment, but positively prohibited 
him from performing the particular work in which he 
was engaged at the time of his death; (3) that he 
knew and understood exactly what was meant by 
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those instructions; (4) that his violation of said in¬ 
structions took him outside of the scope of hi$ em¬ 
ployment; and (5) that his injury and death resulted 
while he was so acting outside of the scope of hi£ em¬ 
ployment, and, consequently, as a matter of law, did 
not arise “out of and in the course of employment 77 
within the terms of Section 2 (2) of the Compensa¬ 
tion Act. 

The phrase “out of and in the course of employ¬ 
ment’’ as used in workmen’s compensation legisla¬ 
tion has a definite meaning in law. The defimtion 
generally accepted and approved by the Courts 
(Michigan Transit Cory . v. Brown, 56 F. (2d) 200) 
is that laid down by the Massachusetts Supreme Court 
in the case of In re McNicol, et aL, 215 Mass. 49^, 102 
N. E. 697, L. R. A. 1916A, 306, as follows: 

“It is sufficient to say that an injury is re¬ 
ceived ‘in the course of’ the employment when it 
comes while the workman is doing the duty which 
he is employed to perform. It arises ‘out of 7 
the employment when there is apparent to the 
rational mind upon consideration of all circum¬ 
stances, a causal connection between the (Condi¬ 
tions under which the work is required to b^ per¬ 
formed and the resulting injury. Under thi^ test, 
if the injury can be seen to have followed as a 
natural incident of the work and to have been 
contemplated by a reasonable person familiar 
with the whole situation as a result of the ex¬ 
posure occasioned by the nature of the employ¬ 
ment, then it arises ‘out of 7 the employment. But 
it excludes an injury which cannot fairly be 
traced to the employment as a contributing proxi¬ 
mate cause, and which comes from a hazabd to 
which the workmen would have been equally ex¬ 
posed apart from the employment. The causative 
danger must be peculiar to the work, and not) com- 
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mon to the neighborhood. It must be incidental 
to the character of the business and not indepen¬ 
dent of master or servant. It need not have been 
foreseen or expected, but after the event it must 
appear to have had its origin in a risk connected 
with the employment , and to have flowed from 
that source as a rational consequence.” (Italics 
supplied) 

Applying the foregoing definition in the case of In¬ 
demnity Ins. Co. v. Hoage, 61 App. D. C. 174, this 
Court said: 

“An injury ‘arises out of’ the employment 
within the meaning of the Compensation Act, • 
when it occurs in the course of the employment 
and as the result of a risk involved in or inci¬ 
dental to the employment, or to the conditions 
under which it is required to be performed. The 
mere fact that the injury is contemporaneous or 
co-incidental with the employment is not a basis 
for an award.” 

See also David Filmore Ayers v. Hoage, 61 W. L. R. 
146. 

Where the Employer’s Orders and Instructions Limit 
the Scope of the Employment, the Injury or Death 
Does Not Arise “Out of and in the Course of” the 
Employment, if it Occurs While the Employee is 
Acting in Violation of Such Instructions. 

The orders and instructions of the employer as to 
the character and extent of the duties which the em¬ 
ployee is required to perform are material in deter¬ 
mining the scope of the employment. It is the un¬ 
questionable right of the employer to limit the sphere 
of the employment and to prohibit the employee from 
engaging in work beyond the sphere thus limited and 
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defined. Such a rule is both salient and necessary to 
the rights of the employer, the enforcement of dis¬ 
cipline, and the protection of the employees them¬ 
selves. If the employee has gone outside ^>f the 
scope of his employment and is injured or killed 
while performing work which he is not employed to 
perform, it cannot be said that such work is inci¬ 
dental to his employment merely because it hap¬ 
pens to be in furtherance of his employer’s business. 
The sphere of employment having been fixed by the 
employer, he should not be required to respond in 
compensation where the accident occurs outside of 
that sphere. Gacesa v. Consumer’s Power Cd., 190 
N. W. 279 (Mich.). 

In this connection, the court’s attention is respect¬ 
fully directed to the important and well-recognized 
distinction between those cases in which the employee 
has violated instructions concerning the method or 
manner in which he shall perform the work he is em¬ 
ployed to do, and those cases in which he has violated 
instructions which limit and define the extent <j)f his 
employment and prohibit him from doing work other 
than that for which he was employed. This distinc¬ 
tion is well stated in Honnold on Workmen’s Compen¬ 
sation, Section 113, as follows: 

“The disobedience to an order is not of itself 
sufficient to disentitle the employee to compensa¬ 
tion so long as he does not go outside the sphere 
of his employment. There are prohibitions ^hich 
limit the sphere of his employment, and prohibi¬ 
tions which deal only with his conduct vfithin 
such sphere. A transgression of a prohibition 
of the latter class leaves the sphere of employ¬ 
ment where it was, and consequently will not pre¬ 
vent recovery of compensation. A transgression 
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of the former class carries with it the result that 
the man has gone outside of the sphere.” (Italics 
supplied) 

This rule is also stated in 83 A. L. R. 1212, note, as 
follows: 

“Compensation is not denied to an employee 
who is injured while doing a task assigned to him, 
even though he does it in a forbidden manner. It 
is denied when he has gone outside of the scope 
of his employment and is injured in connection 
with icork which he has been directed not to do, 
like oiling a machine he has been forbidden to oil 
under anv conditions, or riding on an elevator on 
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wdiich he ha^ been told not to ride.” (Italics sup¬ 
plied) 

Such also is the well established rule of the English 
courts. (For an exhaustive digest and discussion of 
the English decisions on the point, see Gacesa v. Con¬ 
sumers Power Co., supra.) 

The test to be applied, therefore, in determining 
whether the violation of a rule or order takes the em¬ 
ployee out of the sphere of his employment, is whether 
the order which was disobeyed limited the sphere of 
such employment, or was merely a direction not to do 
things, or to do them in a certain way within the 
sphere of the employment. 

In the present case we earnestly contend that the 
orders and instructions given the deceased limited the 
sphere of his employment. The testimony of Mr. Erb, 
the foreman under whom Parrott was employed, was 
uncontradicted as to the nature and extent of the du¬ 
ties he was employed to perform. Only one natural 
and rational conclusion can be drawn from it, and that 
is the very conclusion announced by the Deputy Com- 


missioner himself at the end of Erb’s testimony!. Said 
the Deputy Commissioner (R. 21): j 

“As I understand it, his instructions to him 
were that he should work on this bench and work 
on the different apparatuses that he hqs de¬ 
scribed such as heaters, brush holders, and cir¬ 
cuit breakers.” 

The scope of Parrott’s employment was thus stated 
by the Deputy Commissioner after he had himself 
completed an extended, painstaking, and virtual cross- 
examination of the witness. He did not find then, nor 
did he include in his formal Finding of Fact, tiat the 
employment of the deceased required him to| make 
“tests”. There is no evidence whatsoever fronq which 
the Commissioner could have concluded that the op¬ 
eration of the testing machine was any part qf Par¬ 
rott’s employment, nor in any way connected there¬ 
with or incidental thereto. 

It is true that after Parrott had completed the 
repairs at the repair bench where he worked the 


next operation was the testing of the apparatus to 
determine whether it was in working order when elec¬ 
trically connected. But the evidence shows Conclu¬ 
sively that that was no part of his duty, but was out¬ 
side the scope of his employment (R. 16, 19). When 
he had finished the purely mechanical process of re¬ 
pair his duties with respect to that particular piece of 
equipment ceased. The making of tests not only was 
no part of his work, or even incidental to the duties 
of his employment, as defined and limited by his in¬ 
structions, but he was expressly prohibited fronp. mak¬ 
ing tests, according to the evidence. 

There was testimony to the effect that before at¬ 


tempting to operate the testing machine, at the time 


16 


that he left the repair bench for that purpose, Parrott 
told his co-worker, Marsden, that he was going to test 
the control cylinder which he had just repaired, and 
that Marsden told him “All right. Put 1500 on it” (R. 
23). But how could Marsden, a co-employee, enlarge 
Parrott’s scope of employment? There was no evi¬ 
dence that he had such authoritv. On the contrary the 

* * 

uncontradicted testimony was that he had no such 
authority. 

The appellant is a public utility company operating 
street railway lines in the District of Columbia, and 
in the conduct of said business it employs many hun¬ 
dreds of employees, who are divided in various de¬ 
partments, each of which performs a distinct part of 
the varied technical, mechanical, electrical, and ad¬ 
ministrative functions of its operations. The safety 
and security of its employees and of the public, as well 
as the proper conduct of its operations, demands the 
strictest discipline among said employees, a careful 
discrimination, in the arrangement of their work, and 
an exact limitation of the scope of their duties and 
employment. To hold that an employee may with 
impunity depart from the duties of his employ¬ 
ment and engage in other work prohibited to him by 
his employer upon the mere acquiescence, of a fellow- 
employee who occupies no position of authority over 
him, would be to deprive the appellant of all authority 
over its employees, expose them to unnecessary 
dangers, take away from it all opportunity to guard 
against accident, and make discipline a mere matter 
of words. To require it to pay compensation under 
such circumstances would be to hold it to be an ab¬ 
solute insurer. 
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The evidence in the case shows conclusively th^t the 
deceased abandoned the work he had been employed 
to do, and the place where he was employed to work, 
walked to a place where he knew he had no busi¬ 
ness to be, and in direct violation of instructions 
given him attempted to perform work entirely out¬ 
side the scope of his employment and for which 
he was not trained or experienced. The accident 
which caused his death did not arise because of 
anything he was doing in the course of his employ¬ 
ment, nor because he ivas exposed by the nature of 
his employment to that particular danger. It i^ sub¬ 
mitted that under this state of facts, according to 
the great weight of authority, compensation must 
be denied. 

In Great Atlantic <fb Pacific Tea Co. v. Industrial 
Commission, 347 Ill. 596, 180 N. E. 460, a bakery em¬ 
ployee was injured while attempting to open a win¬ 
dow in the baking room for the purpose of ventilation. 
It was held he could not recover compensation because 
the duty of ventilating the room was, in order to javoid 
consequences injurious to the baking process, charged 
upon the foreman, and the window was one which all 


employees were forbidden to open. The Court 

4 ‘Certain rules concern the conduct of the 
man within the sphere of his employment, 


said: 

kvork- 

while 


others limit the sphere itself. A transgression of 
the former class leaves the scope of his employ¬ 
ment unchanged, and will not prevent the recov¬ 
ery of compensation, while a transgression 0f the 
latter sort carries the workman outside the sphere 
of his employment and compensation will be de¬ 
nied. * * * A workman is not in the bourse 

of his employment, even though he m,ay be in the 
general sphere of it, if he is not engaged ity per¬ 
forming the particular duties for ivhich hfy was 
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employed or in some work incidental thereto.” 
(Italics supplied) 

In Joseph Fournier v. Androscoggin Mills, 120 Me. 
236, 113 Atl. 270, 23 A. L. R. 1156, one employed in 
hoisting bales of cotton by means of a rope hoist from a 
basement to the upper floors of a warehouse attempted 
to use the hoist himself in going from the basement to 
an upper floor, in disobedience of an express order of 
his employer. If was held that his injury did not oc¬ 
cur in the course of his employment, within the mean¬ 
ing of the Workmen’s Compensation Act. The Court 
said : 


“An accident arises in the course of the em¬ 
ployment when it occurs within the period of the 
employment, at a place where the employee rea¬ 
sonably may be in the performance of his duties, 
and while he is fulfilling those duties or engaged 
in doing something incidental thereto. West- 
man’s Case, 118 Me. 133, 106 At. 532; Larke v. 
John Hancock Mut. L. Ins. Co., 90 Conn. 303, 
L. R. A. 196E, 584, 97 Atl. 320, 12 N. C. C. A. 308; 
Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458; 
Eugene Dietzen Co. v. Industrial Bd., 279 Ill. 11, 
18, 116 N. E. 684, Ann. Cas. 1918B, 764. 

If then, the employee is in a place where he is 
prohibited from being by positive orders of his 
employer by reason of the danger, or has taken 
a certain course, in going from one place to an¬ 
other, which he is prohibited from taking by his 
employer for the same reason, notwithstanding it 
is within the period of his employment, and his 
purpose in going to the other place is to perform 
some of his duties, he is engaged to perform, he 
cannot be said while in the forbidden place, or 
while going by the forbidden route or means, to 
be acting in the course of his employment within 
the meaning of the Compensation Act, because he 
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is not in a place where he may reasonably be in 
the performance of any of his duties. Nelsbn R. 
Constr. Co. v. Industrial Commission, 286 Ill. 632, 
637, 122 N. E. 113; Borin’s Case, 227 Mass!. 452, 
L. R. A. 1918A, 217, 116 N. E. 817; United Dis¬ 
posal & Recovery Co. v. Industrial Commission, 
291 Ill. 480, 486, 126 N. E. 183.” 

In Dickey v. Pittsburgh & L. E. R. Co., 297 Pa. 172, 
146 Atl. 543, where a railroad shop watchman, in dis¬ 
obedience of positive orders of his employer, t^>ok a 
short cut across railroad tracks instead of using a 
board walk provided for employees going from the 
station to the shops, and was struck by a train and 
killed, it was held that his death was not compensable 
under the Workmen’s Compensation Act. The Court 
said: 

“Injuries resulting from those acts which are 
in direct hostility to, and in defiance of, positive 
orders of the employer concerning instrumentali¬ 
ties, places or things about or on which th§ em¬ 
ployee has no duty to perform, and- with ivhich 
his employment does not connect him, ar§ not 
compensable under the clause in question. |As a 
concrete illustration, the railroads have printed 
rules and orders relating to the duties of itheir 
employees in the moving of trains. A violation 
of these rules by one whose duty it is to perform 
the function which they affect is not ‘an act done 
outside of the scope of the employment of such 
employee. An engineer with a red signal agh'inst 
him runs his engine past it and is killed; the vio¬ 
lation of the rule and the order, while wilful, is a 
compensable negligent act. On the other hand, a 
brakeman who has no duty to perform on the en¬ 
gine gets on board, starts it, runs by the same 
block, and is killed; under * * * the rule that 
an act contrary to the positive orders of the em- 
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ployer is not done in the course of the employ¬ 
ment * * * he cannot recover. ’ * * *. 

“To sustain a different theory would weaken 
the beneficial effect of the law, take from the em¬ 
ployer all opportunity to guard against accident, 
and make discipline in a plant merely a thing of 
words. Where an employee violates a positive 
rule as to entering forbidden parts of the owner’s 
premises about which he has no duty to perform, 
or disobeys\ instructions against starting ma¬ 
chinery or other dangerous agencies with which 
his work is not connected, and with which he has 
no business, and, an injury results, he not only 
violates the orders of the employer, but is in the 
position of a trespasser, who without right, au¬ 
thority, or permission, enters forbidden ground.” 

In Dietzen Co. v. Industrial Board, 279 Ill. 11, 116 
N. E. 684, Ann. Cas. 1918B, 764, a workman whose 
duty it was to polish all metal parts on a buffing wheel, 
was injured in consequence of his removing a cover 
from the exhaust pipe carrying aw~ay dust from the 
wheel, and reaching in to recover one of the metal 
parts which he had dropped, so that his hand was 
struck by the exhaust fan. It was shown that he was 
instructed by his employer not to reach into the pipe, 
and that such action was not necessarv in order to 
protect the property of his employer. It was held that 
the injury did not arise out of and in the course of his 
employment. 

So held in the case of Yodakis v. Alexander Smith 
& Sons Carpet Co., 193 App. Div. 150, 183 N. Y. Supp. 
769, where a weaver employed to operate a loom and 
strictly forbidden by his employer from doing any 
work of repair, loom and belt fixers being employed 
for such purpose, was injured while placing a gritty 
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substance upon the belt by which his loom was driven, 
to increase friction and the speed of the loom. 

In West Side Coal d Min. Co. v. Industrial Commis¬ 
sion, 291 Ill. 301, 126 N. E. 218, it was held that an 
injury sustained by one employed by a coal mjming 
company in picking out the rock and slate frouji the 
coal as it passed through a chute leading from the 
mine to the railroad cars upon which it was being 
loaded, while engaged in moving a partly filled c^.r in 
order that it might be filled at the other end, contrary 
to a specific instruction or warning not to engage in 
the work of moving the cars, is not one arising out of 
and in the course of his employment. 

In Hyatt v. U. S. Rubber Reclaiming Co. (1930), 230 
App. Div. 743, 343 N. Y. Supp., 474, it was held that 
if an employee goes to a department other than his 
own, and is injured while seeking to hurry work which 
he is authorized to do in his own department, the in¬ 
jury is not received in the course of his employment, 
where there is a rule known to the employee, restrict¬ 
ing the activities of employees to their own ddpart- 
ment. 

In Newberry v. Industrial Com. (1930), 34 Ill. 554, 
173, N. E. 472, the deceased, a night watchman had a 
specific instruction from his superior not to us^ the 
elevator, his use of which caused his death. In deny¬ 
ing compensation the court said that the deceased was 
without the scope of his employment at the time cff the 
accident. 

In Kasper v. Liberty Foundry Co. (1932), 54 $>. W. 
(2d) 1002 (Mo. App.), where one employed as a 
molder took a casting into the grinding room cjf his 
employers foundry, into which he had been forbidden 
to go, and received an injury to his eye from a [piece 


of emery while grinding the easting, it was held that 
the injury did not arise out of and in the course of 
his employment. 

In Burch v. Ramapo Iron Works, 210 App. Div. 506, 
206 N. Y. Supp: 868, an employee, for whose death 
compensation was claimed, while pulling an iron 
clamp, by means of a long hook, from a furnace in the 
plant of his employer, was struck in the abdomen by 
the hook when it slipped from the clamp. The work 
to which the employee had been assigned consisted of 
operating an air hammer. His duties did not compre¬ 
hend work in connection with the furnace and he had 
been repeatedly told by his foreman to stick to the 
hammer and do no other work. It was held that, as 
the employee was not doing work which he was em¬ 
ployed to do when he received his injuries, the injuries 
did not arise out of and in the course of his employ¬ 
ment, and compensation would not be allowed. 

In Johnson v. Seabury Mfg. Co. (1925), 211 App. 
Div. 241, 207 N. Y. Supp. 401, a varnish sprayer was 
injured by a buzz planer while planing blocks used to 
raise the table tops wdiich it was his duty to spray. 
It appeared that while the employee had not been 
specifically forbidden to use the buzz planer, he had 
not been authorized to use it, and that it was not neces¬ 
sary to plane the blocks, and that the employee had to 
go to another floor to get the planer. It was held that 
such injury did not arise out of and in the course of 
the employment. 

To the same effect are: 

Toney v. Geo. A. Fuller Co., 143 So. 541; 

Jones v. Sloss-Sheffield Steel d I. Co., 221 Ala. 

547; 130 So. 74. ‘ 



CONCLUSION. 


Upon the whole record it is respectfully submitted 
that the order of the Court below should be reversed 
and the cause remanded with directions to enter 


a 


de¬ 
cree vacating the award of the Deputy Commissioner. 


Respectfully submitted, 


G. Thomas Dunlop, 

H. M. Keysek, 

Bowen & Kelly, 

R. Sidney Johnson, 
Attorneys for AppeU 
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United States Court of Appeals for the 

District of Columbia 

April Term, 1935 
— 

No. 6547 

Capital Transit Company, a Body Corpojsate, 

Appellant 

v . 

Robert J. Hoage, Deputy Commissioner for the 
District of Columbia, United States Employees’ 
Compensation Commission, and Elizabeth Par¬ 
rott, Appellees 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA | 

BRIEF FOR APPELLEES 

STATEMENT OE CASE 

This case arises under the provisions of the Dis¬ 
trict of Columbia Workmen’s Compensation Act 
of May 17, 1928 (D. C. Code, Title 19, ChaptJ. 2), 
making applicable to employees in certain employ¬ 
ments in the District of Columbia, the Longshore¬ 
men’s and Harbor Workers’ Compensation A^t of 
March 4, 1927 (U. S. C. A., Title 33, Chaptl 18, 

(i) 
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secs. 901 et seq.), which will be hereinafter referred 
to as the “workmen’s compensation law.” 

On October 24, 1934, Mrs. Elizabeth Parrott, an 
appellee herein, filed with Robert J. Hoage, deputy 
commissioner, United States Employees’ Compen¬ 
sation Commission, an appellee, a claim for death 
benefits under the workmen’s compensation law, 
on behalf of herself as surviving wife of John S. 
Parrott, the deceased employee, who died as the 
result of electrocution while performing service 
for the employer, appellant herein, at the employ¬ 
er’s motor armature repair shop, and on behalf of 
John Samuel Parrott and Patricia Ann Parrott, 
his surviving minor children. A formal hearing 
was held before the deputy commissioner with re¬ 
spect to said claim on January 18, 1935, and upon 
the facts adduced at said hearing, which are con¬ 
tained in the transcript of testimony thereof, which 
is incorporated in the transcript of record in this 
appeal, a compensation order, award of compen¬ 
sation, was filed by the deputy commissioner on 
January 30, 1935, awarding death benefits to the 
widow and minor children (R. 31). The employer, 
appellant herein, a self-insurer under the work¬ 
men’s compensation law, on March 1, 1935, filed a 
bill of complaint in the Supreme Court of the 
District of Columbia seeking a judicial review of 
the compensation order of January 30, 1935. 

The bill of complaint filed below set forth in sub¬ 
stance as grounds for relief that said compensation 
order and award is not in accordance with law “in 


I 


that the said defendant awarded compensation for a 
death which did not arise out of and in the course 
of the employment of the said deceased employee, 
John S. Parrott, after uncontradicted evidence ad¬ 
duced at the hearing before the defendant not drnly 
established that the death of said employee did not 
arise out of and in the course of his employment, 
but affirmatively established that the said death re¬ 
sulted from an act of said employee which hacj. no 
connection whatsoever with his employment |and 
the duties thereof” (R. 6), such act being “direct 
and willful disobedience of the positive instructions 
of the plaintiff” (R. 4). A motion to dismiss the 
bill of complaint was filed by the defendant deputy 
commissioner, and the same motion was adopte<jl by 
the intervening defendant, Parrott, and after hear¬ 
ing thereon the court by final decree dated Jun^ 10, 
1935, dismissed the bill of complaint, from wjiich 


action the present appeal has been taken (R. 
35, 36). 


34, 


STATUTES INVOLVED 


IT. S. C., Title 33, Chapt. 18: 

Sec. 902 (2). 

The term “injury” means accidental] in¬ 
jury or death arising out of and in the cojirse 
of employment, and such occupational jdis- 
ease or infection as arises naturally out of 
such employment or as naturally or unavoid¬ 
ably results from such accidental injury, 
and includes an injury caused by the willful 
act of a third person directed against an 
employee because of his employment. 
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Sec. 903 (b). 

No compensation shall be payable if the 
injury was occasioned solely by the intoxi¬ 
cation of the employee or by the willful in¬ 
tention of the employee to injury or kill him¬ 
self or another. 

Sec. 904 (b). 

Compensation shall be payable irrespec¬ 
tive of fault as a cause for the injury. 

Sec. 920. 

In any proceeding for the enforcement of 
a claim for compensation under this Act it 
shall b^ presumed, in the absence of substan¬ 
tial evidence to the contrary— 

(d) That the injury was not occasioned 
by the I willful intention of the injured em¬ 
ployee to injure or kill himself or another. 

QUESTION PRESENTED 

The issue before this Honorable Court is sub¬ 
stantially as follows: Did the court below err in 
sustaining the motion to dismiss the bill of com¬ 
plaint and thereby in effect sustaining the finding of 
fact of the deputy commissioner that the death of 
the employee, John S. Parrott, arose out of and in 
the course of his employment % 

Stated in other words, the question is whether 
there is any evidence in the transcript of testimony 
taken before the deputy commissioner (transcript 
of record, pages 7 to 30, inclusive) to support the 
finding of fact that the death of the employee, John 
S. Parrott, arose out of and in the course of his 
employment. 
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ARGUMENT AND AUTHORITIES 


The question in the present ease is the single one 
whether the finding of fact of the deputy commis¬ 
sioner to the effect that the injury and death alrose 
out of and in the course of the employment is Sup¬ 
ported by evidence. The appellant in effect seefcs to 
have the court reweigh the evidence to see whether 
it preponderates in favor of the employer or other¬ 
wise, and to have the court draw inferences from 
the facts adduced before the deputy commissioner 
contrary to the inferences drawn by the deputy 
commissioner. The applicable rule of law in!this 
jurisdiction under the local workmen’s compensa¬ 
tion statute is settled beyond any dispute; namely, 
that where the findings of fact of the deputy Com¬ 
missioner are supported by evidence, they are to 
be regarded as final and conclusive. This rule also 
extends to inferences drawn from facts by the dep¬ 
uty commissioner; the workmen’s compensation 
law does not authorize the court to reweigh the evi¬ 
dence, where more than one inference may be drjawn 
therefrom, to arrive at a conclusion different from 
that reached by the deputy commissioner. 

The first case to lay down this rule, so far a^ the 
Longshoremen’s Act is concerned, was that of 
Crowell, deputy commissioner, v. Benson, 285 U. S. 
22, 52 S. C. R. 285, decided February 23, 1932; the 
next case applying the rule w r as that of Jtdes C . 
L’Eote v. Crowell, deputy commissioner, 286 TjT. S. 
528, decided April 25, 1932; the next case, on€‘ in- 
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volving the Longshoremen's Act as applied in the 
District of Columbia, was that of Voehl v. Indem¬ 
nity Insurance Company of North America, 288 
U. S. 162, 53 S. C. R. 380, decided February 6,1933, 
and the last case, which has particular reference to 
inferences drawn from the evidence by the deputy 

commissioner is that of Del Vecchio v. Bo wers, - 

L T . S.-, decided December 9,1935. 

In both the Voehl case, supra, and the Botvers 
case, supra, the question involved was whether the 
injury arose out of and in the course of the em¬ 
ployment. A finding with respect to the question 
whether a particular injury arose out of and in 
the course of employment, where supported by evi¬ 
dence, under the rule laid down by the Supreme 
Court, must be regarded as final and conclusive. 
In the Voehl case, supra, the Supreme Court said: 

The precise issue, whether the injury arose 
out of and in the course of the employment, 
turned on the general nature and scope of 
the employee’s duties, the particular instruc¬ 
tions he had received and the practice which 
obtained as to work in extra hours or on 
Sundays, and the purpose of the journey in 
which he was injured. We think that there 
can be no doubt of the power of the Congress 
to invest the deputy commissioner, as it has 
invested him, with authoritv to determine 
these questions after proper hearing and 
upon sufficient evidence. And when the dep¬ 
uty commissioner, following the course pre¬ 
scribed by the statute, makes such a deter- 
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urination, his findings of fact supported by 
evidence must be deemed to be conclusive. 
(Emphasis supplied.) 

In the Bowers case, supra, with respect to the 
drawing of inferences from the facts adduced, j the 
Supreme Court said in part: 

Where the claimant offers substantial evi¬ 
dence in opposition, as was the case here, the 
issue must be resolved upon the whole body 
of proof pro and con; and if it permits an 
inference either way upon the question of 
suicide, the Deputy Commissioner and\ he 
alone is empowered to draw the inference; 
his decision as to the weight of the evidence 
may not be disturbed by the court. (Em¬ 
phasis supplied.) 

The sole issue before the deputy commissioner at 
the hearing on January 18, 1935, was whether the 
death of John S. Parrott “arose out of the employ¬ 
ment” (R. 10). (The appellant, in its brief at the 
outset of its discussion and elsewhere therein, com¬ 
ments upon the fact that although the claimant was 
present at the hearing before the deputy commis¬ 
sioner she offered no evidence whatever in support 
of her claim. The purpose of this statement] or 
the inference intended to be drawn therefrom, is 
not clear. All of the pertinent facts except those 
relating to the immediate circumstances surround¬ 
ing Parrott’s death, and certain instructions 
alleged to have been given to him, known only by 
the employer, were admitted by the appellant at 
the hearing before the deputy commissioner; R. 8 

37332—35- 2 
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to 13, inclusive.) It was admitted that the de¬ 
cedent Parrott was in the employ of and rendering 
service for the employer on September 27, 1934, 
the date of the employee’s death; that the employer 
had due notice of the injury; that the employee 
died from electrocution on that date, as alleged in 
the claim, and within the hours of his employment ; 
that his wages were $18 per week; that Elizabeth 
Parrott, John S. Parrott, and Patricia Ann Par¬ 
rott were, respectively, the surviving wife and sur¬ 
viving minor children of the deceased employee; 
that the employee had been in the employ of this 
employer for 11 years and had worked in different 
capacities up until February 1, 1934; that he was 
transferred from office w T ork to the motor arma¬ 
ture repair division of the employer on or about 
February 1, 1934; that on February 28, 1934, he 
was transferred to the garage as a helper; that on 
May 30, 1934, he was transferred to the truck shop 
of the employer at Benning, D. C.; that he was 
transferred to the carpenter shop on August 1, 
1934; and that on the day before his fatal acci¬ 
dent he was transferred again to the motor arma¬ 
ture repair shop, at wdrich place he had worked one 
full day and part of the second day prior to the 
fatal injury (R. 8 to 10). 

All of the material facts, except as to the injury 
arising out of the employment, were admitted by 
the employer, and as all of the witnesses having 
any knowledge of the immediate occurrence at the 
shop of the employer were employees of the appel- 
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lant railway company, Mrs. Parrott was obliged to 
rely solely upon the testimony of the appellant’s 
employees relative to the intimate details of the 
employment which were peculiarly within the 
knowledge of the employer. The only other per¬ 
son having knowledge of the incidents of the em¬ 
ployment was the deceased employee himself, jwho 
was not there to testify with respect to the nature 
of his work or as to what he was told to do or Itold 
not to do. The evidence given by the employer’s 
witnesses, coupled with the admissions in the rec¬ 
ord, support the findings of fact of the deputy 

i 

commissioner. Mrs. Parrott was not represefited 
by counsel at the hearing before the deputy pom- 
missioner. 

The material findings of the deputy commissioner 
relative to the cause of death and the causal rela¬ 
tion of the death to the employment are set forth 
below for convenient reference: 

It is found that the employee was engaged 
in repairing control cylinders by removing 
worn plates and placing new plates onj the 
control cylinders in place of the worn ofies; 
that the plates were at the beginning of cer¬ 
tain circuits on these cylinders, each plate 
carrying through a certain circuit electrical 
current, each series of current being insu¬ 
lated from the cylinder itself to avoid short 
circuiting and also insulated so that the pur- 
rent could not come in contact with an adja¬ 
cent plate; that the final operation in the 
repair of these cylinders is the electrical test- 
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ing to determine if the circuits are complete 
and properly insulated before using them as 
a part of the electrical equipment. 

The testimony of the general manager in¬ 
dicates that instructions not to touch live 
connections or apparatus had been given to 
the said employee, but that no specific in¬ 
structions about any individual machine had 
been given; that the said employee had been 
working on a bench with a coemployee by 
the name of Marsden, who had been doing 
all of the testing of these cylinders when 
completed; that after completing the repair 
work on one of the cylinders the said em¬ 
ployee advised his coworker that he was go¬ 
ing to test the apparatus on the testing ma¬ 
chine; that the employee proceeded to the 
machine and the next instant he was found 
electrocuted as above described. 

It is found, therefore, that the injury and 
death arose in the course of the employee’s 
employment and out of the employment and 
that his act in testing the said cylinder did 
not constitute a deviation from his duties 
and that by so doing he did not take himself 
out of the scope of his employment; * * *. 

No attempt will be made herein to review all 
of the evidence adduced before the deputy com¬ 
missioner as contained in the transcript of record, 
as it is necessary under the rule laid down by the 
Supreme Court and this Honorable Court only to 
show that the findings of fact are supported by 
evidence. 
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Mr. Parrott was employed in what was known as 
the motor armature repair shop of the emplbyer, 
and prior to his death had been employed therein 
(this being the second occasion) but one full day 
and part of the day upon which the iiijury 

i 

occurred (R. 11). According to the employer’s 

i 

witnesses, his duties consisted of repair work ^.pon 
electrical appliances and pieces of electrical equip¬ 
ment of various descriptions (R. 14). On th^ day 
of his death he was engaged in repairing a control 
cylinder, part of the electrical equipment of a 
street railway car, and with respect to this equip¬ 
ment he was screwing on brass plates (R. 17). 
These cylinders are apparently in several sections 
and are insulated between sections (R. 24). jit is 
necessary in completing the operation of repajring 
one of these cylinders to test it; that is, to ajpply 
electric current thereto as the last stage of the re¬ 
pair of a cylinder (R. 17, 24). 

In the shop in winch the deceased employee was 
working v r as a portable testing machine used for 
testing repaired equipment and electrical ap¬ 
paratus (R. 11). This machine was located about 
100 feet from the bench of the deceased employee 
(R. 15). It w^as on the same floor and in the same 
shop (R. 11, 15) and was used to test the repaired 
equipment (R. 24). The decedent came to| his 
death by having grasped exposed metal par^s of 
the testing machine which was then carrying a load 
of 1,500 volts of electricity. Burns were found on 
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each hand, indicating that there had been a connec¬ 
tion through the exposed wires on the handles of 
the machine, to the body of the employee (R. 11 
to 13). 

The appellant contends that the decedent was 
guilty of direct and willful disobedience of the 
positive instructions of the employer, and that his 
death resulted from an act which had no connec¬ 
tion whatever with his employment and the duties 
thereof. In this respect, even if material to the 
right to compensation, which appellees deny, the 
appellant has failed to show that the decedent had 
received explicit orders not to touch the testing 
machine in the shop in which he was employed. 
The following appears to be the only evidence re¬ 
lating to such so-called instructions, and consists 
of a repetition of alleged conversation between Mr. 
Erb, the electrical foreman employed by the Cap¬ 
ital Transit Company at the car bams located at 
2411 P St. NW., Washington, D. C., and the 
deceased employee. Mr. Erb testified as follows: 

Q. Just say, if you will, wdiat you told Mr. 
Parrott when he came to work for you this 
last time with respect to live apparatus. A 
Mr. Parrott came to me I think on a Wednes¬ 
day morning—I was told the day before 
that, that Parrott would be turned over to 
me on Wednesday morning. It was about 
twenty minutes after seven on a Wednesday 
morning, and Mr. Parrott was standing at 
a water cooler, getting a drink of water. As 
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I walked over toward him he said, “I ajm in 
your department this morning. ’ ’ 

I said, “So I understand.” So I Said, 
“Now, Parrott, you have had quite a few 
accidents, and our department seems to run 
along very nicely without accidents, ajid I 
don’t want you to handle anything alhfe or 
make any tests, or so far as even turning on 
the lights” (R. 15). 

The decedent was not instructed with reference 
to the particular testing machine from which he 
received the electrical shock (R. 14), and there 
were no danger signs or signs forbidding the use 
of the machine or specifying who shall use it (R. 
18, 25). 

In the shop working with decedent was a Mr. 
Marsden who was working on the same bench with 
the decedent on “dead apparatus” (R. 22). Mr. 
Marsden was familiar with the use of the testing 
machine and had done testing on it (R. 23). He 
had learned to use the testing machine by exjperi- 
ence through the use of it, and had received no in - 
structions relative thereto, nor had he heard any in¬ 
structions given to Mr. Parrott relative to the use of 
this machine (R. 25). He had discussed th^ use 
of the machine with the decedent and instructed 
him in the use of it for the decedent’s protection 
(R. 28). The decedent had been with Mr. Marsden 
on several occasions when the latter was usin^ the 

i 

testing machine, and on the occasion of the fatal 

i 

accident, it apparently was the first time that he 
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had used the testing machine without guidance (R. 
24). The electrical foreman, Mr. Erb, testified in 
effect that the decedent if in doubt should look to 
Mr. Marsden, his coworker and an expert, for guid¬ 
ance and instructions. The testimony of Mr. Erb 
in this respect is as follows: 

By the Deputy Commissioner: 

Q. (interposing). Might there come a time 
when he was working on one of these cyl¬ 
inders when he would want to know this spe¬ 
cial information to see if there was any poor 
connection? A. If there was any doubt he 
would come to me. 

Q. Did you tell him to come to you when 
there was doubt? Did vou instruct him to 
come to you if there was any doubt in his 
mind? A. Yes, sir. 

Q. You gave him those specific instruc¬ 
tions? A. Not this time, but the last time lie 
worked for me. The first time he worked for 
me he worked about nine months on the same 
bench. When he first came there he was just 
a helper. I laid the work out; I showed him 
just how he was to carry on. If he had any 
doubt, if I was not around he would ash Mr. 
Marsden, who was an expert on that ivork, 
and he worked alongside of him. 

Q. Supposing such a doubt should arise 
when he was working this machine and 
he felt it was necessary for him to know be¬ 
fore he went on with his work whether this 
was a complete connection, and Mr. Marsden 
was not available? Would he then be justi¬ 
fied in checking it to see whether the current 
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was going through properly? A. If Mr. 
Marsden was not there, he could find me 
there (R. 20). (Emphasis supplied.) 

It may clearly be inferred from the foregoing 
that the custom of the shop gave Mr. Marsdeii cer¬ 
tain latitude in the instruction and guidance ojf the 
deceased, and that the deceased had the right to 
look to Marsden for such instruction. 

At the time of the decedent’s fatal accident he 
was working with Mr. Marsden (R. 21), and |with 
respect to the incident resulting in his death, Mr. 
Marsden testified as follows: 

Q. What did he tell you, if anything ?—A. 
At the time ? 

Q. Yes; immediately before the unfor¬ 
tunate accident?—A. Well, he was working 
on the controller cylinder and he had it all 
finished but testing it, and I was standing 
on the other end of the bench talking to one 
of the fellows, and he looked over to me! and 
he said, “Vernon, I am going to test it.”\ 

I said, “All right. Put 1,500 on it”) and 
he went on and a couple of minutes after 
that I hear some fellows hollering. I locked 
around and saw them all running over there, 
so I went over there, too. When I got there 
the boy was laying on the floor (R. 23). 
(Emphasis supplied.) 


Summing up part of the evidence relied upon by 
the deputy commissioner, it appears that the de¬ 
ceased employee had been employed (the second 
occasion) in the motor-armature repair shop only 
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a day and a half prior to his death; that in this 
shop was located the fatal testing machine; that 
the control cylinders and other equipment repaired 
in the shop had to stand a test in the testing ma¬ 
chine as the last stage in the process of repair; that 
the testing was an integral part of the repair work; 
that it was’ all done in the same shop and not in 
another department; that the employees of the shop 
apparently learned to use the testing machine by 
experience; that there were no orders posted for¬ 
bidding the use of the machine or directing any 
particular person to use it; that the decedent looked 
for guidance to a coworker, an expert in the repair 
of electrical equipment, and in the absence of the 
foreman would have been warranted in taking the 
advice and instruction of the coworker as to the 
work he was doing; that decedent did the very thing 
he was tacitly warranted in doing by seeking the 
advice of the coworker with respect to the amount 
of electricity to use in the test. The most that can 
be said with respect to the accident is that the dece¬ 
dent was negligent in failing to take the proper pre¬ 
cautions in the use of the testing machine. It is 
elementary that negligence of an employee is not 
a defense in a workmen’s compensation case; sec¬ 
tion 4 (b) of the local compensation law specifically 
makes the fault of the employee as a cause for the 
injury immaterial . The appellant would place the 
employee outside of the sphere of his employment 
because of his negligence in the handling of the 
testing equipment in the very shop where he was 
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required to work. The workshop was the sphere 
of the employment, and everything within the ^hop, 
including the tools and equipment, had a direct rela¬ 
tionship to the repair work in which the employee 

i 

was engaged. The cases do not narrow the sphere 
of employment to a workbench and thus eijable 
employers to escape liability for accidents due to 
the ordinary perils incident to a particular shop. 

The appellees contend that there were no or¬ 
ders or instructions given in this case constitut¬ 
ing a limitation of the scope of the employment. 
The local compensation law does not provide\that 
“willful disobedience” as charged in the bill shall 
be a defense to a claim for compensation . There 
are, however, workmen’s compensation laws pro¬ 
viding the employer with the defense of “willful 
disobedience of orders.” The law provides (sec¬ 
tion 903 (b)) that no compensation shall be pay¬ 
able if the injury was occasioned “by the willful 
intention of the employee to injure or kill hin(iself 
or another.” At the hearing before the deputy 
commissioner counsel for the employer stated that 
he had no intention whatever of claiming that the 
death was due to such willful intent (R. 10). The 
so-called order, as is apparent from the record 
(R. 15), standing merely by itself lacks the force 
of an order or command, the disobedience of which 
would make the deceased chargeable with such di¬ 
rect disobedience of orders as would place hind en¬ 
tirely without the scope of his employment. JLt is 
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obvious that the foreman was giving advice or 
warning to Parrott for his own safety and for the 
purpose of keeping the accident record low. Any 
doubt with respect to the intent of the advice given 
to the employee should, under the weight of au¬ 
thority, be resolved in favor of the employee rather 
than against him. To sav the least, the inference 
drawn by the deputy commissioner from this evi¬ 
dence should prevail; Bowers case, supra; Glielmi 
v. Netherlands Dairy Co., 254 N. Y. 60. 

A case very similar to the present one arose 
under the New Jersey workmen’s compensation 
law, in which the employer contended that the em¬ 
ployee had been guilty of willful disobedience of 
orders in entering a place to repair an electrical 
transformer, io as to preclude recovery for death 
resulting from electrocution. This is the case of 
Wettstein v. Whitall-Tatum Co., 127 Atl. 323, de¬ 
cided by the Supreme Court of New Jersey on 
January 23, 1925. In the New Jersey case there 
was a conversation similar to that in the present 
case, which the court construed not as an order or 
command but as advice or warning. The facts 
in the case as reported show that due to a severe 
electrical storm the electric current had become ex¬ 
tinguished at the electrical plant of the employer. 
Failing to get relief from the local power company, 
the deceased undertook to make repairs himself 
and entered the inclosure where the transformer 
was located, and subsequently was electrocuted. 
The contention was made that recovery should be 
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denied because of willful disobedience of orders 
given by competent authority. The pertinent part 
of the opinion is quoted as follows: j 

Harry Dougherty, in behalf of respond¬ 
ent, testified that he was employed as ejiief 
engineer by the Whitall-Tatum Company, 
residing at Millville, and that the supervi¬ 
sion of the Vineland plant came under his 
direction; and he was supposed to be | de¬ 
ceased’s superior officer; that he had ^old 
deceased “to stay out of the place” (mean¬ 
ing the inclosure about the transformer) “it 
wasn’t safe.” The admonition “to stay 
out of the place” because “it wasn’t safe” 
appears to lack the force of an order or com¬ 
mand, the disobedience of which would make 
deceased chargeable with such direct dis¬ 
obedience of orders, as to cause this casp to 
be controlled by Reimers v. Proctor Publish¬ 
ing Co., 85 N. J. Law, 441, 89 A. 931, and 

112 . 


mg, 

viz, 


Smith v. Corson, 87 N. J. Law, 118, 93 A. 

It may be construed as advice or wari^ 
coupled with the reason for giving it, 
that “it wasn’t safe.” Deceased had lived 
in close proximity to the transformer, had 
some experience in making repairs to the 
electrical equipment used to operate the 
plant, and evidently thought the emergency 
such that he should try to remedy the trouble 
with the transformer, or, at any rate, regard 
the measure of safety such as justified 
in making the effort. I cannot regard 
as such willful disobedience of orders a 
preclude a recovery. 


[him 
this 
s to 
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Upon a careful consideration of the whole 
ease, I am of the opinion that the accident 
arose out of and in the course of the employ¬ 
ment of deceased, and that petitioner is en¬ 
titled to compensation in accordance with 
the Workmen’s Compensation Act (Laws 
1911, p. 134), affirming the finding and deter¬ 
mination of Deputy Commissioner Corbin. 

Whether, in any particular case, an injured em¬ 
ployee is acting within the scope of his employ¬ 
ment must be determined with a view to all of the 
surrounding circumstances, and every case differs 
necessarily from every other case; New Jersey 
Fidelity & Pldte Glass Insurance Co. v. Patterson, 
284 Pac. 334 (Colo. 1930). The appellant assumes 
the premise in the present case that the so-called 
orders or instructions limited and defined the ex¬ 
tent of the employee’s employment, and cites cases 
in support thereof wherein it appears that the em¬ 
ployees concerned had transgressed the sphere of 
their employment by doing things that were en¬ 
tirely disassociated with their particular work and 
many of the cases point out that the employee had 
left his particular department and sustained injury 
in an entirely different department of the employer 
in which he had no business. In the present case 
the employee was in the very shop room where he 
was employed to perform his duties. While 
warned against certain inherent dangers therein, 
he nevertheless undertook, negligently perhaps, to 
perform the last stage of the work of his shop. 
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namely, that of testing the repaired equipment. 
He was engaged in performing service for his 
master’s benefit, and was at a place where he |was 
expected to be during his employment. 

The appellant cites a number of Illinois cases 
in its brief, and in particular the case of Dietzen 
Co. v. Industrial Board, 116 N. E. 684. This case 
was subsequently commented upon in the cas<^ of 
Mississippi River Power Co. v. Industrial Com¬ 
mission, 124 N. E. 552, decided by the Supreme 
Court of Illinois on October 27, 1919, a easel in¬ 
volving similar alleged disobedience of orders and 
alleged consequent removal from the spher^ of 
employment, where the deceased employee was em¬ 
ployed as an electrical worker by a power company. 
The deceased in that case, one Hayward, was a 
helper to one Eckstrom, an expert lineman. The 
opinion of the court is quoted in part in view of 
the similarity of the situation and contentions 
therein, to those in the present case: 

The company has a transmission line, on 
which a current of 110,000 volts is conducted, 
from Keokuk, Iowa, to St. Louis. The line 
is carried on steel towers from 50 to 55 jfeet 
high. The accident happened at a substa¬ 
tion, where the wires are brought down f;o a 
lower tower known as a “ switch rack. ’ ’ The 
ground in the immediate vicinity was fenced 
to keep people out. On the top of the rack 
were three switches to disconnect different 
lines. The rack was about 12 by 30 feet. 
Six men went upon the rack and wer6 at 
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work 20 or 30 feet above the ground. On 
one side of the rack the wires and cables 
had been cut out, so that there was no cur¬ 
rent, but on the other side of the rack was 

/ 

a live wire carrying electricity, which was 
14 feet from the dead line. A man could 
work safelv within 4 to 6 feet of the live 
wire, but not closer. Hayward was not an 
expert lineman, but was working as a helper 
to one Eckstrom, bringing up tools, handing 
them to Eckstrom, and taking the tools Eck¬ 
strom was not using. Charles Cote was the 
only person who saw the actual occurrence. 
He stated that the general purpose on the 
tower was repairing it; that it was not work¬ 
ing well, and they gave it a general overhaul¬ 
ing; that when the electricity struck Hay¬ 
ward it jumped about 15 feet and came over 
to where he was; that Hayward was at work 
next to the live line, but he could not tell 
how close; that Hayward was not at the place 
where he had been working, but had moved 
about 10 feet, and Cote did not know what he 
was doing there. 

(3,4) The defendant in error relies upon 
the case of Dietzen Co. v. Industrial Board, 
279 Ill. 11, 116 N. E. 684, Ann. Cas. 1918B, 
764. Hayward had been directed not to go 
over to the live side, and the defendant in 
error regards this prohibition as of the char¬ 
acter referred to in that case, quoting from 
Elliott on Workmen’s Compensation Acts, 
as limiting the sphere of employment and 
not merely dealing with conduct within that 
sphere. Hayward was employed in repair - 
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ing the tower, and the prohibition against 
going near the live wire referred to his con¬ 
duct in doing that work. There is no evi¬ 
dence that he had undertaken to do anything 
outside of his employment. While no lone 
testified to the particular act he was doing 
at the time he was struck, if he was doing 
anything, it is evident that he was on | the 
tower for the purpose of doing his work in 
the course of his employment, and his Con¬ 
tributory negligence in carelessly failing to 
observe the direction not to go near the JLive 
wire does not relieve his employer from lia¬ 
bility to make compensation. The theory of 
the defendant in error is that Hayward de¬ 
liberately disobeyed orders and walked 
across the rack into the field of the live wires. 
The conclusion may fairly be drawn from the 
evidence that through his inexperience or 
carelessness he moved too close to the live 
wires, and in such case the determination 
of the commission concludes the eo{urt. 
(Emphasis supplied.) 

The following cases are cited in support of the 
proposition that even had the decedent violated his 
employer's instructions or acted contrary thereto, 
which the appellees specifically deny, death never¬ 
theless is compensable in the absence of evidence 
showing willful intention of the employee to injure 
or kill himself or another. 

Even though an employee may have been grossly 
and stupidly negligent, this would not bar recovery 
of death benefits by his surviving wife and minor 
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children. Mausert v. Albany Builders' Supply Co., 
164 N. E. 729, 250 N. Y. 21. 

In Mobile Liners, Inc., v. McConnell, 126 Sou. 
626 (Ala. 1930), the court, in construing the Ala¬ 
bama workmen’s compensation law, said: 

(4-6) The construction of the statute is . 
to the effect that it embraces all injuries 
that arise out of, or occur while a workman 
is doing what a man under like facts and cir- 
cumstances, engaged in that or like employ¬ 
ment, may reasonably do within the time, 
place, and business during which he is em¬ 
ployed. That is, may reasonably do (1) 
within the time during which he is employed, 
and (2) at a place where he may reasonably 
be during that time, (3) in the conduct or 
projection of the employer’s business or 
work, or in the promotion or safeguarding 
of his said business, or for the protection 
of the men and properties while engaged or 
used for the purpose of the master’s said 
business. Ex Parte Majestic Coal Co., su¬ 
pra, wherein protection was in the line of 
duty and employment. And this has been 
held to cover all injuries “arising out of the 
employment" in the act or conduct proxi- 
mately referable, though it may not be 
within the scope of authority or strict line 
of duty, and may not be an anticipated risk 
or service, if the act reasonably related to 
the service and was done in good faith and 
in furtherance of the employer's business . 
Ex Parte Terry, 211 Ala. 418, 100 So. 768. 
Whether work was reasonably related to 
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employee’s duties, whether done in good 
faith in furtherance of the employer’s busi¬ 
ness, are recognized tests of whether result¬ 
ing injury arose out of the employment. 
Vickers v. Alabama Power Co., 218 Ala. 107, 
117 So. 650. The performance of any act 
made necessary to the defendant’s business 
by reason of an emergency is within the 
scope of the employee’s duty—was the fold¬ 
ing in Ellis v. Little Cahaba Coal Co., 21% 
Ala. 244,104 So. 422. (Emphasis supplied.) 

In Olson v. Robinson, Straus & Co., 210 N. W. 
64 (Minn. 1926), a young man was employed as a 
stock boy in a department store, and was appar¬ 
ently killed while operating an elevator, which |was 
not a part of this duties, and the use of which was 
forbidden by the employer. The court, in holding 
that the employee’s death arose out of and in the 
course of his employment, said: 

(1) The Compensation Act (Laws 1921, 
c. 82) is to be liberally construed to secure 
to employees the benefits intended in efiact- 
ing it. State ex rel. v. District Court, 129 
Minn. 176, 151 N. W. 912; State ex rel . v. 
District Court, 133 Minn. 439,158 N. W. 700; 
State ex rel . v. District Court, 141 Minn f 83, 
169 N. W. 488; State ex rel. v. District Court, 
142 Minn. 410, 172 N. W. 310; Harris v 
Kaul, 149 Minn. 428, 183 1ST. W. 828. 

That the employee may have been acting 
in disobedience of orders at the time of the 
injury does not necessarily place him outside 
the protection of the act. Frint Motor Co . 
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v. Industrial Commission , 168 Wis. 436, 170 
N. W. 285; Schneider’s Workmen’s Com¬ 
pensation Law, 624 et seq. 

The accident to Elmer happened in the 
course of his employment ( Novack v. Mont¬ 
gomery Ward & Co., 158 Minn. 495, 198 
N. W. 290) and while he was engaged in 
furthering the business of his employer. 
The question is whether he had departed 
from the work he was employed to do to such 
an extent that it cannot be said to have arisen 
out of the employment. 

In State ex rel. v. District Court, 129 Minn. 
176, 151 N. W. 912, it was the duty of the 
employee to replace broken or burned-out 
electric-light bulbs. A wire screen was 
placed over the bulbs and locked to prevent 
them from being stolen. When a bulb was to 
be replaced he was required to procure from 
the foreman the key which unlocked the wire 
screen, replace the bulb, relock the screen, 
and then return the key with the broken bulb 
to the foreman. To save himself the trouble 
of procuring the key from and returning it 
to the foreman whenever he had occasion to 
replace a bulb, he undertook to make a key 
for himself with the tools provided for mak¬ 
ing ordinary repairs and was injured. He 
was awarded compensation, and the award 
w’as sustained. 

In Durrin v. Meehl, 163 Minn. 325, 204 N. 
W. 22, Walter Durrin was injured while han¬ 
dling lumber in a small sawmill. The em¬ 
ployer testified that on account of Durrin’s 
age and weakness he had been employed to 
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haul water for the engine, and forbidden to 
assist in the mill. It appeared, however, tljat 
he had assisted in the mill to some extent, 
and the award was affirmed. 

In Print Motor Car Co. v. Industrial Com¬ 
mission, supra , the employee was directed to 
perform his work in a designated place, lj>ut 
left it to further his master’s interest ajnd 
was killed. He was held to be within the act. 

In Hafer Washed Coal Co. v. Industrial 
Commission , 295 Ill. 578,129 N. E. 521, a car 
drawn by a mule w T as sent to another part of 
the mine for some timbers. A timbern|an 
was sent along to help load them. At j;he 
request of the driver, he drove the mule j on 
the return trip and was injured. It was iiot 
a part of his duty to drive the mule or man¬ 
age the car, but he was allowed to recover. 

In Hartz v. Hartford Faience Co ., 90 
Conn. 539, 97 A. 1020, Hartz was injuped 
while lifting a barrel. It was claimed that 
he was employed to do only clerical wdrk, 
and that this was outside the scope of his 
employment. He was allowed compensa¬ 
tion, the court saying: 

“What he was engaged in doing was for 
his master’s benefit and to push on his w6rk. 
If a workman departs temporarily from his 
usual vocation to perform some act nebes- 
sary to be done by someone for his master, 
he does not cease to be acting in the coilirse 
of his employment. He is then acting for 
his master, not for himself. A rule of law 
which put such an employee outside his 
usual course of employment and so deprived 
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him of his right to compensation for an in¬ 
jury suffered, would punish energy and 
loyalty and helpfulness and promote sloth 
and inactivity in employees. It would cer¬ 
tainly prove detrimental to industry, and 
such a spirit of disregard of the master’s 
interest, if carried into all of the work, 
would in time cripple the industry.” 

See also, Industrial Commission v. Kop- 
pers Co 66 Colo. 596, 185 P. 267; and 
Schneider’s Workmen’s Compensation Law, 
700. (Emphasis supplied.) 

In Smith v. Leslie , 151 N. E. 17 (Ind. 1926), an 
employee delivering lumber used a tractor to pull a 
truck out of mire, contrary to instructions of his 
foreman, and was killed when truck collided with 
tractor. A finding that death of the employee 
arose out of his employment, held sustained under 
the evidence: (even though willful misconduct or 
failure to obey reasonable and posted rule are 
defenses). 

In Campbell v. Blocton Cahaba Coal Co., 122 
Sou. 806 (Ala. 1929), death of a coal miner in re¬ 
turning to room after explosion before gas had 
been removed, in violation of employer’s rule and 
foreman’s order not to do so until notified by fore¬ 
man or another that gas had been removed, held 
to have occurred within course of his employment, 
since in violating such rule deceased did not go 
outside sphere of his employment. 

It was held in Corrina v. DeBarbieri, 247 N. Y. 
357,160 N. E. 397 (N. Y. C. A. 1928), that “Depar- 
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ture from strict line of his duties does not conclu¬ 
sively establish that employee was acting at time of 
injuries entirely outside his employment, so as not 
to be entitled to compensation under Workmen’s 
Compensation Act”, and “negligence in the per¬ 
formance of his duties by an employee, dven 
disobedience to orders, is not equivalent to 
abandonment of employment.” 

In Print Motor Car Co, v. Industrial Commission 
of Wisconsin, 170 N. W. 285 (Wis. 1919), it was 
held that a machinist who disobeyed his master’s 
orders requiring him to remain in a pit to repair 
cars which were racing, and in running to a c^r to 
assist in its repair was run over and killed! by 
another car, was acting within the scope of I his 
employment. The court said: 

It appears from the record that, during 
the course of one of the races, a car of ap¬ 
pellant skidded and came to a stop near the 
fence a short distance from the point w^iere 
Healey was standing upon the fence watch¬ 
ing the races. As soon as his employer’d car 
stopped, he jumped from the fence and ran 
toward it, but, before he reached it, was 
struck by an on-coming car and killed. We 
are satisfied that deceased was at the time 
of the injury acting within the scope of his 
employment, and the mere fact that he dis¬ 
obeyed orders does not defeat recoyery. 
Whitehead v. Reader, 3 W. C. C. 40; North¬ 
ern I, G, & E, Co, v. Pietzvah (Ind. App.), 
118 N. E. 132; Louisville & N, R. Co. v. 
Fleming, 194 Ala. 51, 69 South. 125; Chicago 
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Bys. Co. v. Industrial Board , 276 Ill. 112, 
114 N. E. 534; Watkins v. Guest, K. & N., 
5 B. W. C. C. 307; Kolaszynski v. Kile 
(N. J.), 102 Atl. 5; Milwaukee v. Industrial 
Commission, 160 Wis. 238, 151 1ST. W. 247; 
Manitowoc B. W. v. Industrial Commission, 
165 Wis. 592,163 N. W. 172. 

In Macechko v. Bowen Mfg. Co., 166 N. Y. Supp. 
822, one of the early New York cases, and one to 
which the court’s attention is especially invited, an 
operator of a power press had been instructed not 
to put his hand within the press while it was in 
motion. He did so without stopping the machine 
to remove some small pieces of steel which had 
caught in the die of the press. The court held that 
the Industrial Commission w^as justified in finding 
that the injury sustained by the employee arose out 
of his employment, and avrard was affirmed. 

In In re Nikerson, 218 Mass. 158, 105 N. E. 604, 
an employee who was engaged in cleaning and 
painting began work around a moving shaft shortly 
before noon, although he had been ordered to do 
that work during the noon hours while the ma¬ 
chinery was stopped. The court found his disobed¬ 
ience to be a thoughtless act on the spur of the 
moment, rather than a deliberate disregard of 
orders which would deprive his dependents of com¬ 
pensation. 

In Kelly v. National Packing Box Co., 204 App. 
Div. 614, a fireman was injured while endeavoring 
to shut off a valve which he had apparently opened 
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in violation of orders. The court found, aijnong 

i 

other things, that in undertaking this task h^ did 

I 

not undertake employment prohibited as to jhim, 
but at most he violated an order as to a detail o\f the 
very work for which he was employed. Aware, was 
affirmed. 

In State ex rel Storm v. Hought, 219 N. W. 213 
(N. D. 1928), a miner was killed by coal falling 
from overhead in a room in which he had completed 
mining operations the day before and which was 
adjacent to the place where he was assigned to 
work on the day his injuries were received. Itj was 
held that, though he had been forbidden to work 
longer in the room where operations had recently 
been discontinued and where his injury was re¬ 
ceived, it could not be said, as a matter of law, 
either that the injury was sustained outside of the 
course of the employment, or that it was caused by 

i 

the willful intention of the employee to injure 
himself or another. 

See also National Car Coupler Co. v. Marr, 121 
N. E. 545 (Ind. 1919) ; Peru Basket Co. v. Kuntz, 
122 N. E. 349 (Ind. 1919); Swardleck f s Case, 163 
N. E. 161 (Mass. 1928) ; Thiemann v. National Re¬ 
frigerator & Fixture Co., Inc., 120 Sou. 512 (La. 
1928) ; Detweiler v. Consumers Power Co., 233 
N. W. 350 (Mich. 1930); Lovallo v. American Brass 
Co., 153 Atl. 783 (Conn. 1931); Johnson v. Thomp- 
son-Starrett Co., 157 S. E. 363 (Ga. 1931) ; Moen v. 
Melin, 231 N. W. 283 (K D. 1930). 
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ENGLISH CASES 

In Whitehead v. Reader, 3 B. W. C. C. 40, it 
was held that a laborer employed to sharpen tools 
who received an injury by inserting his hand into 
a machine to restore to a moving pulley a bolt 
which had slipped therefrom, was within the course 
of his employment, though his act was contrary to 
orders. 

In Mawdsley v. West Leigh Colliery Co., Ltd., 5 
B. W. C. C. 80, a workman employed to oil ma¬ 
chinery had been strictly forbidden to oil it when 
the machinery was in motion, and had been warned 
against the practice when seen to be engaged in 
it, but had persisted in the act and had thereby re¬ 
ceived severe injuries from which he died. It was 
held that the accident arose out of and in the course 
of his employment. 

In Chilton V. Blair Co., Ltd ., 8 B. W. C. C. 324, 
affirming 7 B. W. C. C. 607, a workman employed 
to turn a wheel in a rolling machine and obliged to 
stand upon a high platform while doing so, in which 
position he could not be injured, sat upon the guard 
to rest himself while turning the wheel, although 
forbidden to sit, resulting in his foot being caught 
in the roller and seriously and permanently in¬ 
jured, it was held by the House of Lords, all the 
judges concurring, that the workman was acting 
within the sphere of his employment and that the 
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accident arose out of and in the course of his em¬ 
ployment. 

Although the act was prohibited, the employee is 

i 

entitled to compensation “if such act was don^ by 
the workman for the purpose of and in connection 
with his employer’s trade or business.” Brother- 
ton v. Jackson (1928) 98 L. J. K. B. 1ST. S. (Ehg.) 
76 (1929) W. C. & Ins. Rep. 13, 21 B. W. C. Q. A. 
382—C. A. 

In Stokoe v. Mickley Coal Co . (1928) W. C. & 
Ins. Rep. (Eng.) 142, 138 L. T. N. S. 566, it 


was 


mg 


held that where the injured workman was ac 
within the sphere of his employment, he must be 
deemed to have acted for the purposes of, and in 
connection with, the employer’s trade or business; 
and though the act done was prohibited, compensa¬ 
tion was payable as for an accident arising out of 
and in the course of the employment. See to the 
same effect Edwards v. Gwauncaegurwen Colliery 
Co. (1926) 96 L. J. K. B. K S. (Eng.) 337 (1927) 
W. C. & Ins. Rep. 136—C. A.; James v. Penderyn 
Limestone Quarries (1927) W. C. & Ins. Rep. 95— 
C. A.; Walkingshaw v. Woodhall Coal Co. (1^31) 
W. C. & Ins. Rep. (Scot.) 157 (1931) S. C. 506—Ct 
of Sess. 

CONCLUSION 

The appellees contend, and have pointed out| (1) 
that there was evidence before the deputy commis¬ 
sioner to support the finding of fact that the d<^ath 




34 


of Parrott arose out of and in the course of his 
employment, (2) that the employee at the time of 
the fatal accident was performing service for the 
employer within the ambit of his employment, (3) 
that no orders or mandatory instructions were given 
to the employee, the disobedience of which would 
constitute an abandonment of the employment, (4) 
that the conversation alleged to have taken place 
between the deceased and his foreman constituted, 
on the foreman’s part, advice or warning merely, 
(5) that the employee was warranted, according to 
the foreman’s testimony, in looking to Marsden, 
the expert with whom he worked, for advice and 
guidance, and (6) that the deceased invited and 
received such advice and guidance at the time he 
used the electrical device causing his death. 

It was within the province of the deputy com¬ 
missioner to yreigh the evidence adduced before 
him with respect to the question whether the em¬ 
ployee was acting within the scope of his employ¬ 
ment, or in such willful disobedience of orders as 
constituted ap abandonment of his employment. 
There being ample evidence, pointed out above, to 
sustain the view taken by the deputy commissioner, 
under the recent decision of the Supreme Court in 
Del Vecchio v. Bowers, supra, his decision as to 
the weight of the evidence should not be disturbed 
by the court. 
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i 

This is a case in which the employer has admitted 
all of the material facts, denying only that the in¬ 
jury arose out of the employment (R. 10). The 
employer is in the favored position of hav¬ 
ing full and exclusive knowledge of the incidents 
of the employment and the circumstances Sur¬ 
rounding the accident. The deceased employee 
is not here to tell of his understanding of his duties, 
his so-called instructions and the ambit of his em¬ 
ployment. Under the circumstances it is respect¬ 
fully contended that the beneficiary is entitled to 
have all reasonable doubts resolved in her factor; 
Fidelty & Casualty Co. v. Burris, 59 Fed. (|2d) 
1042 (App. D. C.). 

By the great weight of authority, mere viola¬ 
tion of instructions does not ipso facto constitute 
an abandonment of employment so as to bar an 
employee or his dependents from the benefits of 
the compensation law. If such were the laW, it 
would be a simple avenue of escape from liability 
for accidental injury or death, for an employed* to 
make detailed rules of conduct relating to the par¬ 
ticular work of his employees, the violation of 
which would remove them from the sphere of their 
employments and the beneficent protection of the 
workmen’s compensation law. 

For the foregoing reasons the appellees urge that 


the decree of the lower court sustaining the mo- 
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tions to dismiss be affirmed, and that the appeal 
herein be dismissed, with costs to appellees. 
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